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ABSTRACT

Damages for distress and disappointment is an award of damages under the common
law to compensate a party on breach of a contractual obligation to provide pleasure,
enjoyment or relaxation. In Insight Vacations, the New South Wales Court of Appeal
determined that the type of damage was synonymous with a claim for damages for a
personal injury. Therefore, the Civil Liability Act 2002 (NSW) (‘CLA’) applied to
limit the claimant’s award of damages. This thesis provides a critical analysis of the
theoretical principles of compensatory damages, with particular focus on the
contractual claim for damages for disappointment and distress for a spoiled holiday.
The central focus is on the analysis of two significant cases, Insight Vacations and
Flight Centre v Louw, where the New South Wales judiciary determined that the
claim for damages for disappointment and distress ought to incur the limitations of
the CLA. This thesis argues that while both cases claimed damages for
disappointment and distress, there is a distinction to be drawn between the two cases.
It is submitted that the interpretation and application of the CLA to limit a claimant’s
contractual right to recover damages for a breach of an expectation in a contract was
not the intention or purpose of the Act. The CLA was introduced to govern the
awards of damages for personal injuries caused by negligence, not to deny a remedy
to a party for a breach of a contractual obligation.
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I INTRODUCTION

The general rule of the common law is that on a breach of contract, damages will not
be recoverable for non-pecuniary losses for ‘injured feelings’ in the form of anxiety,
disappointment or distress.1 As an exception to that rule, the High Court of Australia,
following a line of English case authority, confirmed that a claimant will be entitled
to damages for distress and disappointment flowing from the breach, when ‘the
object of the contract was to provide enjoyment, relaxation and freedom from
molestation.’2 The measure of damages flowing from the breach is the measure of
the expectation bargained for in the contract. However, the quantum of damages, and
in some cases right to recover any damages for disappointment and distress, is now
restricted on implementation of the Civil Liability Act (2002) NSW (‘CLA’).3

The CLA was introduced into the Australian legal framework as a set of
parliamentary reforms to limit awards of damages for personal injury claims. Awards
of personal injury damages and claims for non-economic loss are restricted unless
the severity of the non-economic loss is at least 15% of a most extreme case.4 In
Insight Vacations Pty Ltd v Young5 the New South Wales Court of Appeal
(‘NSWCA’) determined that a contractual claim of damages for disappointment and
distress were elements of pain and suffering that fell within the definition of noneconomic loss.6 Therefore, an award of damages must incur the limitations imposed

1

See Hamlin v Great Northern Railway Co (1856) 1 H & N 408; 156 ER 1261; Hobbs v London &
South Western Railway Co (1875) LR 10 QB 111; Addis v Gramophone Co Ltd [1909] AC 488, cited
with approval in Fink v Fink (1946) 74 CLR 127, 142-143 (Dixon and McTiernon JJ).
2
Baltic Shipping Co v Dillon (1993) 176 CLR 344 (per curiam) (‘Baltic Shipping’).
3
Cases that have held that the CLA applied to a contractual claim for damages for disappointment and
distress have been determined in New South Wales (‘NSW’). Unless otherwise stated, CLA stands for
the NSW legislation only.
4
CLA s 16(1).
5
(2010) 78 NSWLR 641 (‘Insight Vacations’).
6
Ibid 649-650 [125]-[130] (Basten JA), 644 [78] (Spigelman CJ) Sackville AJA’s dissenting
judgment determined the loss to be ‘loss of amenities of life’ at 655 [175].
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by the CLA.7 The statement of law from Insight Vacations was then applied in Flight
Centre Ltd v Louw.8 The case concerned a claim for damages for disappointment and
distress on breach of a contractual obligation to provide pleasure, enjoyment or
relaxation. The breach caused a spoiled holiday, however, the claim for damages was
completely denied. The court determined that ‘inconvenience, distress and
disappointment experienced by the [claimants] constituted non-economic loss …
being pain and suffering … [which] constituted impairment of the mental condition
… and so amounted to personal injury.’9 Following Insight Vacations an award of
damages had to be assessed in accordance with the CLA. The two cases, however,
are distinguishable. In the former, the claimant suffered a personal injury; in the
latter, the claimant suffered no personal injury. This thesis argues while the CLA
ought to apply in Insight Vacations, the CLA ought not to have applied to limit the
claim for damages in Louw. Damages awarded to compensate loss incurred by a
personal injury are not the same kind of damages awarded on breach of contract.

This thesis is a critically analysis of how a contractual claim for damages for
disappointment and distress, awarded for breach of an expectation, came to incur the
limitations imposed by legislation governing awards of damages for personal
injuries. The focus of the thesis is on the impact of the CLA on two contract cases
determined in New South Wales (‘NSW’). This thesis refers primarily to the Civil
Liability Act (2002) NSW (‘CLA’). Equivalent legislation has been enacted across
Australian states and territories.10 Under the CLA, damages for ‘non-pecuniary loss’

7

Ibid 649-650 [125]-[130] (Basten JA), 644 [78]-[79] (Spigelman CJ), 655 [176]-[177] (Sackville
AJA).
8
(2011) 78 NSWLR 656 (‘Louw’).
9
Ibid 663 [31] (Barr AJ).
10
Civil Law (Wrongs) Act 2002 (ACT); Civil Liability Act 2002 (NSW); Personal Injuries (Liabilities
and Damages) Act 2003 (NT); Personal Injuries Proceedings Act 2002 (Qld); Civil Liability Act 2003
(Qld); Civil Liability Act 1936 (SA); Wrongs (Liability and Damages for Personal Injury) Amendment
Act 2002 (SA); Civil Liability Act 2002 (Tas); Wrongs Act 1958 (Vic); Wrongs and Other Acts (Public
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are referred to as damages for ‘non-economic loss.’11 However the terms are
interchangeable. The term ‘non-pecuniary’ loss will be used discussing theoretical
principles and English case law. The term ‘non-economic’ loss will be used when
discussing the CLA and the application to case law determined in NSW.

The thesis argument is presented through three chapters using a doctrinal research
methodology assessing the legal concepts and principles through case law and
statute. Chapter 1 outlines the theoretical principles of compensatory damages and
introduces the principles behind compensation for non-pecuniary loss, with particular
focus on the principles of compensation for the unique head of damages for
disappointment and distress. Chapter 2 evaluates the policy and purpose underlying
the reforms to civil liability, and outlines the relevant sections of the CLA that have
been determined to limit a contractual claim for damages for non-economic loss. The
central focus of this chapter is a critical analysis of two holiday cases Insight
Vacations Pty Ltd v Young12 and Flight Centre Ltd v Louw.13 In both cases the
claimants pursued damages for disappointment and distress on breach of contract.
The New South Wales judiciary determined, as the claim of damages was for noneconomic loss, the CLA ought to apply to limit an award of damages. The cases,
however, are distinguishable by the presence or absence of ‘negligence’ that ‘caused
a personal injury’. It is these two essential factors that invoke the application of the
CLA to limit an award of damages for non-economic loss. Whilst there has been
commentary on the impact of Insight Vacations and Louw14 to date there remains a

Liability Insurance Reform) Act 2002 (Vic); Civil Liability Act 2002 (WA). Analysis of comparative
legislation is beyond the scope of this thesis; but see, below n 16.
11
See CLA s 3 (definition of ‘non-economic loss’).
12
(2010) 78 NSWLR 641.
13
(2011) 78 NSWLR 656.
14
See Trudie-Ann Atherton, ‘Damages a Disappointment for Travellers’ (2011) 107 Precedent 18;
Selva Veeriah, ‘Is There a Distinction Between ‘Distress’ and ‘Disappointment’ in Personal Injury
Damages?’(2010) (19 July) Mondaq Business Briefing 1; Olivia Dinkha, ‘When Your dream Holiday
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lack of critical analysis assessing whether the application of the Civil Liability Act to
this unique head of damages is justifiable on the basis of the fundamental principles
of contract law.

Chapter 3 provides a further analysis of the theoretical principles where damages are
awarded to compensate for non-pecuniary loss on breach of contract. This chapter
differentiates types of non-pecuniary loss as positive or consequential losses.15 These
distinctive types of non-pecuniary losses, for which a claimant may recover damages
on a breach of contract, distinguish the basis on whether or not the CLA ought to
apply to limit an award of damages. This chapter includes an analysis of a recent
judgment by the English Court of Appeal that outlines the English approach to the
basis on which damages are awarded and assessed for disappointment and distress on
breach of contract for a spoiled holiday.

The thesis concludes by arguing that the CLA should not apply to an award of
damages for disappointment and distress. Subsequently, there appears to be
confusion over the correct application and to what extent the CLA may apply to limit
a claimant’s right to a remedy.16 The CLA was introduced to govern the awards of
damages for personal injuries caused by negligence, not to deny a remedy to a party
for a breach of a contractual obligation.
Goes Bad Can You Recover Damages for Disappointment? – Insight Vacations Pty Ltd v Young
[2010] NSWCA 137’ (2010) (7 July) Mondaq Business Briefing 1.
15
Ewan McKendrick and Katherine Worthington, ‘Damages for Non-Pecuniary Loss’ in Nili Cohen
and Ewan McKendrick (eds) Comparative Remedies for Breach of Contract (Hart Publishing, 2005)
287.
16
See Rankilor v Circuit Travel Pty Ltd [2011] WADC 230: the plaintiff claimed damages for breach
of contract by the holiday tour company. The claim was dismissed by Magistrate Bromfield in the
Magistrates Court of Western Australia. The case was appealed on the ground of a denial of natural
justice. Although the appeal failed, it is interesting to note that the Magistrate referred the parties to
Insight Vacations where the Civil Liability Act 2002 (WA) differs from the NSW legislation.
Discussion of how the Acts differ between Australian jurisdictions is beyond the scope of this thesis.
However, as under s 32 of the Magistrate Court (Civil Proceedings) Act 2004 (WA); ‘there is no right
of appeal against a decision because the Magistrate was wrong in fact or law:’ at [5]; it is important to
clarify this point of law.
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II CHAPTER 1

PRINCIPLES OF COMPENSATORY DAMAGES: CONTRACT & TORT AND
DAMAGES FOR DISAPPOINTMENT & DISTRESS

The first part of this chapter outlines the doctrinal principles of damages awarded to
compensate a plaintiff for the two different actionable wrongs: a breach of contract
and a tortious act or omission that caused a personal injury. The two actionable
wrongs, under the common law, are governed by different measures that will
determine the extent of the defendant’s liability, and the extent of damage for which
a plaintiff will be compensated for their loss. This part distinguishes between the
correct measures depending on the actual breach, or the wrong, that was committed.
The differing principles behind the aim of compensatory damages, between the two
civil wrongs, and the types of loss that a wronged party receives compensatory
damages, forms the underlying rationale to the thesis argument. The second part of
this chapter provides an analysis of the unique contractual head of damages for
disappointment and distress as determined in Baltic Shipping Co v Dillon.17
Although the claim is for ‘disappointment and distress’, the measure of damages and
assessment of loss is governed by the contract rules for compensation.

The

differences between the two types of wrongs committed distinguish how the loss is
measured: for a breach of contract, and a loss incurred by a personal injury caused by
negligence, which establishes the starting point for the argument that the CLA should
not apply to restrict a plaintiff’s contractual claim for damages for disappointment
and distress.

17

(1993) 176 CLR 344.
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A Part 1: Compensatory Damages

The primary remedy for a plaintiff who has suffered a civil wrong is an award of
damages. ‘The object of an award of damages is to give the claimant compensation
for the damage, loss or injury he has suffered.’18 The general rule, which forms the
starting point for the measure of damages, comes from the statement of Lord
Blackburn in Livingstone v Rawyards Coal Co:
That sum of money which will put the party who has been injured, or who has
suffered, in the same position as he would have been in if he had not sustained the
wrong for which he is now getting his compensation or reparation.19

This rule applies equally to tort and contract.20 To put the party in the position as ‘if
he had not sustained the wrong’21 it is necessary to look at what wrong was
committed, and what kind of damage or loss the plaintiff is entitled to receive
compensatory damages.22 The extent of the defendant’s liability depends on the
scope of the defendant’s duty. The scope of a duty in tort differs to the duties or
obligations owed in contract. Therefore, the type of duty owed determines the type of
wrong committed. The different wrongs will then determine the correct test to
measure the liability of the defendant.23
18

Harvey McGregor, McGregor on Damages (Sweet & Maxwell, 18th ed, 2009) 13 [1-021]; see also
Harold Luntz, Assessment of Damages for Personal Injury and Death: General Principles
(LexisNexis, 2006) 1, citing Alexander v Perpetual Trustees WA Ltd (2004) 216 CLR 109 at [38]
(Gleeson CJ, Gummow and Hayne JJ) citing Royal Brompton Hospital National Health Service Trust
v Hammond [2002] 2 All ER 801 at 806, 813-14. Quotations through this thesis have been cited
without alteration to gender specific language. When the term he/his/man appears in a quotation, it
should be read as gender neutral language: eg, ‘he’ read as ‘she’; and ‘man’ read as ‘person’.
19
(1880) 5 App Cas 25, 39.
20
McGregor, above n 18, 14 [1-022].
21
Livingstone v Rawyards Coal Co (1880) 5 App Cas 25, 39.
22
The starting point of Lord Blackburn’s statement has been redefined: ‘Before one can consider
the principle on which one should calculate damages to which a plaintiff is entitled as
compensation for loss, it is necessary to decide for what kind of loss he is entitled to
compensation;’ Banque Bruxelles Lambert v Eagle Star Insurance Co [1997] AC 191, 211A (Lord
Hoffmann) (commonly referred to as SAAMCO) quoted in McGregor, above n 18, 14 [1-022].
23
See William Bishop, ‘The Contract-Tort Boundary and the Economics of Insurance’ (1983) 12
Journal of Legal Studies 241.
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1 The Wrong Committed and Loss Suffered

Civil wrongs, for which a successful plaintiff can recover compensatory damages,
might be: a breach of contract; or a tortious act or omission, ‘negligence,’ that has
caused an injury.24 In contract, the wrong that is committed is the failure to perform
the agreed obligations which are the express or implied terms under the contractual
agreement. Obligations ‘are based on the reasonable expectations induced by a
promise.’25 On the disappointment of those obligations, the contract is in breach and
the wrong is committed.26 The law of tort, specifically negligence, is different in that
it sits outside or ‘fills the gap’27 around the law of contract. The wrong in negligence
‘is the failure to exercise the care of an ordinarily prudent and careful man.’28 When
the plaintiff can prove that, the defendant owed a duty of care to the plaintiff, the
defendant breached that duty by a negligent act or omission, and that negligence
caused harm, the plaintiff has an action against the wrong only to the extent that the
injury and consequential suffering was caused by the negligence. The negligent
wrong must have caused the damage that is the personal injury. The personal injury
becomes the gist of the action.29 This is distinguishable from the actionable wrong
for a breach of a contractual obligation. The plaintiff has a right to pursue a claim for

24

McGregor, above 18, 12 [1-019].
Brian Coote, ‘The Essence of Contract: Part 1’ (1988) 1 Journal of Contract Law 91, 103-4, citing
R L Meek, D D Raphael and P G Stein (eds), Lectures on Jurisprudence (Oxford: Clarendon Press,
1978) at 92.
26
Ibid; the law will compensate a party to the extent that the promisee has relied upon the reasonable
expectations that were promised, and the reliance on the expectation has caused detriment. For a
comprehensive analysis of contractual theories see Coote, above n 25.
27
Pam Stewart and Anita Stuhmcke, Australian Principles of Tort Law (Federation Press, 2nd ed,
2009) 4, citing Hill v Van Erp (1997) 188 CLR 159 at 231 (Gummow J).
28
Richard A Posner, ‘A Theory of Negligence’ (1972) 1 Journal of Legal Studies 29, 29; See Blyth v
Birmingham Waterworks Co (1856) 11 Ex 781; 156 ER 1047 at 1049 (Alderson B); Wyong Shire
Council v Shirt (1980) 146 CLR 40 at 47-8 (Mason J); ‘hypothetical person on a hypothetical Bondi
tram’ in Papatonakis v Australian Telecommunications Commission (1985) 156 CLR 7 at 36 (Deane
J).
29
Harold Luntz, Assessment of Damages for Personal Injury and Death: General Principles,
(LexisNexis, 2006) 134.
25
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damages, based on the breach of the contract alone, regardless of the loss suffered.30
The damages in contract flow from the breach of the obligation, not the extent of the
injury caused.

2 Contractual Obligation or Duty of Care

The defendant in a contract will owe primary obligations under the express and
implied terms in a contract. A defendant may also owe secondary duties, that is, a
duty to act with reasonable care and skill. These have been described as ‘varieties of
contractual liability.’31 ‘The three varieties of [a] contract claim are nonperformance
of the promise, breach of warranty, and breach of a contractual duty of care.’32 A
contractual duty of care is therefore analogous to the duties owed under the tort of
negligence.33 The defendant is liable to the extent that it was ‘reasonable’ for the
plaintiff to rely on the defendant to act with reasonable care and skill. The liability is
not strict. A defendant will have a defence and will not be liable if they could show
they had exercised reasonable skill and care.

This is distinguishable from primary obligations owed under a contractual promise.
If the promise, or terms of the contract, are not performed this gives rise to an action
in damages.34 The liability of the defendant is strict. The plaintiff
need not prove negligence or other fault on the part of the [defendant] in order to
collect damages … The promisor cannot plead as [an] excuse the carefulness or
reasonableness of his (or her) actions … despite much care on his own part.35

30

Although only nominal damages will be awarded if the extent of loss cannot be established, these
are generally not regarded as compensatory damages; see McGregor, above n 18, 413-9.
31
Bishop, above n 23, 243.
32
Ibid.
33
Ibid 244.
34
Ibid.
35
Ibid.
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If a plaintiff suffers a personal injury, even under a contractual obligation, the extent
the defendant will be liable for the injury, and the rules of assessing an award of
damages, are the same rules and measures as a tortious duty of care. The tort law
reform legislation ‘has introduced a statutory test for breach of duty of care: a
statutory definition of negligence.’36 The statutory test applies when the wrong is the
breach of duty of care that caused the personal injury. The duty owed, however, is
not the same as a primary obligation under a contract where a party has bargained for
a promise, and a defendant has failed to deliver.

In contract, parties have agreed to obligations under the terms of the contract. Each
party owes a strict liability to the extent of the terms they have agreed upon. When
parties have bargained for something in a contract and have paid for that promise, the
party expects performance of that promise.37 On breach of a contractual obligation
the wronged party is awarded compensation based on the expectation of performance
of the promise. How a plaintiff is then compensated for their loss, by an award of
damages for a breach of contract or a personal injury caused by negligence, is
governed by differing principles.

3 General Principles of Compensation: Contract and Tort

The fundamental principle of compensation in contract law comes from the
statement by Parke B in Robinson v Harman: ‘where a party sustains a loss by
reason of a breach of contract, he is, so far as money can do it, to be placed in the

36

Stewart and Stuhmcke, above n 27, 156; see CLA pt 1A div 2 ‘Duty of Care’.
See D Friedman, ‘The Performance Interest in Contract Damages’ (1995) 111 Law Quarterly
Review 628.
37

9

same situation, with respect to damages, as if the contract had been performed.’38
This is distinguishable from the principle of compensation to a party who has been
injured by negligence: where an award of damages, ‘as nearly as possible, put him in
the same position as if he had not sustained the injuries.’39 Compensation for a
personal injury is based on the principle of restitutio in integrum, or restoring the
plaintiff to the original position.40 Compensatory damages for a personal injury look
to the extent of loss or suffering caused by the injury, whereas compensation for
breach of contract looks to value of the contract that the party bargained to receive.
The measure of compensatory damages across the two causes of actions, are
therefore limited by different rules.

4 Measure of Damages

An award of damages does not aim to cover the full spectrum of losses incurred by a
plaintiff on a breach of contract or losses incurred by an injury. The measure of
damages for a breach of contract is primarily the measure of the expectation. The
expectation loss in contract is the measure of the loss of the benefit that was created
by the promises, or terms, on entering the contract. Or, those ‘benefits’ that were
reasonably within contemplation of the parties at the time of entering the contract.41
The measure of damages for a personal injury differs in that it does not have any
measure of expectation. The parties have no formal relationship, or agreed upon
obligations. So a wider measure of loss applies for a personal injury to the losses that

38

(1848) 1 Ex 850, 855; 154 ER 363, 365; confirmed by the High Court in; Commonwealth v Amann
Aviation (1991) 174 CLR 64 at 80.
39
Todorovic v Waller (1981) 150 CLR 402, 412 (Gibbs and Wilson JJ).
40
Luntz, above n 29, 7.
41
See Hadley v Baxendale (1854) 9 Ex 341, 354; 156 ER 145, 151.
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were merely reasonably foreseeable.42

(a) Tests for Remoteness

In contract, the extent to which a defendant will be liable for losses on breach, comes
from the test for remoteness laid down in Hadley v Baxendale:
Where two parties have made a contract which one of them has broken, the damages
which the other party ought to receive in respect of such breach of contract should be
such may fairly and reasonably be considered either as arising naturally, ie,
according to the usual course of things, from such breach of contract itself, or such as
may reasonably be supposed to have been in the contemplation of both parties, at the
time they made the contract, as the probable result of the breach of it.43

The rule is ‘subject to the express intentions of the parties as shown by the terms of
their contract.’44 Therefore the two-limb remoteness test in contract is based on the
expected primary obligations that the parties have bargained for in the contractual
agreement. Upon a breach of those obligations damages will be awarded only to the
extent that the losses that the party incurred:
1. would fairly and reasonably arise naturally from the breach, or; where the loss was
deemed not to arise naturally, however deemed
2. to have been in contemplation of both parties at the time the contract was entered
into, as a probable result of the breach.45

42

Overseas Tankship (UK) Ltd v Morts Dock & Engineering Co Ltd (The Wagon Mound (No 1)
[1967] AC 388.
43
(1854) 9 Ex 341, 354; 156 ER 145, 151 (Alderson B). The rule formulated by Alderson B’s remains
the governing principle of remoteness in Australian law; Commonwealth v Amann Aviation (1991)
174 CLR 64 at 91-2 (Mason CJ and Dawson J).
44
Donald Harris, David Campbell and Roger Halson, Remedies in Contract & Tort (LexisNexis, 2nd
ed, 2002) 90.
45
Hadley v Baxendale (1854) 9 Ex 341, 354; 156 ER 145, 151.
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A loss naturally arising from the obligations, or within contemplation that may arise
from knowledge of special circumstances,46 denotes the ‘underlying rationale the
desire to set out a rule which would establish a certain and predictable method for
calculating in advance the damage for which a contracting party would be liable in
the event that he breached his contract.’47 The test of remoteness in contract is
narrower than the test of remoteness in tort.48

In Czarnikow Ltd v Koufos, Lord Reid explained the difference between the contract
and tort tests of remoteness:
The modern rule of tort is quite different and it imposes a much wider liability. The
defendant will be liable for any type of damage which is reasonably foreseeable as
liable to happen even in the most unusual case, unless the risk is so small that a
reasonable man would in the whole circumstances feel justified in neglecting it. And
there is good reason for the difference. In contract, if one party wishes to protect
himself against a risk which the other party would appear unusual, he can direct the
other party’s attention to it before the contract is made … But in tort there is no
opportunity for the injured party to protect himself in that was, and the tortfeasor
cannot reasonably complain if he has to pay for some very unusual but nevertheless
foreseeable damage which results from his wrongdoing.49

46

See Victoria Laundry (Windsor) Ltd v Newman Industries Ltd [1949] 2 KB 528.
Thomas D Musgrave, ‘Comparative Contractual Remedies’ (2009) 34 University of Western
Australia Law Review 300, 360.
48
Notwithstanding Hadley v Baxendale’s two-limb test, the proposition appeared to reformulate to
one principle in Victoria Laundry (Windsor) Ltd v Newman Industries Ltd [1949] 2 KB 528, where
Asquith LJ determined at 539 (emphasis added):
47

In cases of breach of contract the aggrieved party is only entitled to recover such part of the loss actually
resulting as was at the time reasonably foreseeable as liable to the result of the breach. What was at the
time foreseeable depends on the knowledge possessed by the parties, or in all events by the party who
later commits the breach.

While this appears to provide a test for the second limb of Hadley v Baxendale, the House of Lords in
Czarnikow Ltd v Koufos (1969) 1 AC 350, made it clear that the use of the term ‘reasonable
foreseeable’ went beyond the authoritative principle of the remoteness test in contract and was not the
basis of the contemplation, or knowledge test. Lord Reid stated, ‘to bring in reasonable foreseeability
appears to me to be confusing measure of damages in contract with measure of damages in tort’ at
389. The test of reasonable foreseeability and the contemplation tests were two distinct tests, which all
of the Law Lords in this case agreed: at 389; quoted in Musgrave, above n 47, 360-2.
49
(1969) 1 AC 350, 385 (‘Czarnikow’).
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The contemplation test of remoteness50 in contract has been noted with approval by
the High Court in Burns v MAN Automotive (Aust) Pty Ltd.51 The reasonable
foreseeability test of remoteness in tort52 was confirmed by Mason J in Wyong Shire
Council v Shirt.53

Therefore, damages in contract aim to compensate the wronged party to the extent of
the loss of the expectation that was naturally arising or within contemplation of the
parties at the time of entering the contract. On occasion of a breach, a plaintiff who
has relied on the expectation of the promise to his or her detriment can recover
damages to the extent that the breach caused detriment. However, damages in tort, on
a negligent act or omission, aim to compensate the injured party only to the extent of
the injury suffered. The defendant will be liable only to the extent that any loss
suffered was a reasonable foreseeable loss as a consequence of the negligence.
Consequential losses may include pain and suffering as a result of the personal
injury. The tests governing how a party is compensated for their loss differ between
contract and tort. So too, the kind of damage, or losses, for which a wronged party
may receive compensation differ between a breach of contract and negligence that
caused a personal injury.

Traditionally, contracts were viewed as primarily commercial matters ‘therefore
protection afforded by the law of contract is primarily directed to commercial [or

50

51

Lord Reid defined the contemplation test ibid:
The crucial question is whether, on the information available to the defendant when the contract was
made, he should, or the reasonable man in his position would, have realised that such loss was
sufficiently likely to result from the breach of contract to make it proper to hold that the loss flowed
naturally from the breach or that loss of that kind should have been within his contemplation.

(1986) 161 CLR 653, 667 (Wilson, Deanne and Dawson JJ) see Musgrave, above n 47, 362.
See Overseas Tankship (UK) Ltd v Morts Dock & Engineering Co Ltd (The Wagon Mound (No 1)
[1961] AC 388.
53
(1980) 146 CLR 40: ‘A risk which is not far-fetched of fanciful is real and therefore foreseeable;’ at
47-8 (Mason J).
52
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pecuniary] losses.’54 However, the courts have held that ‘various possible heads of
non-pecuniary loss are considered’55 to compensate for the wrong.

5 Non-Pecuniary Loss

The difference between an award of damages for a non-pecuniary loss caused by
negligence or a breach of contract is that: ‘in tort they are the rule, in contract the
exception.’56 Compensation for non-pecuniary loss awarded for a personal injury is
generally based on the consequential loss suffered by a plaintiff. The measure and
extent of liability for damages is that which is reasonably foreseeable.57 The types of
non-pecuniary losses for which a defendant may be liable are: pain and suffering,
loss of amenities (or enjoyment of life) and loss of expectation of life.58 There is no
measure of an expectation.59

Non-pecuniary losses or damages for pain and suffering are not usually recoverable
in contract. It is considered:
generally foreseeable that a breach of a contract will result in the injured party
experiencing some form of disappointment at the frustration of erstwhile

54

McGregor, above n 18, 64 [3-013]. Pecuniary losses will generally only be awarded, to the
commercial value of that benefit: Harris, Campbell and Halson, above n 44, 16-7.
55
McGregor, above n 18, 64 [3-013].
56
Ibid 57 [3-001].
57
Overseas Tankship (UK) Ltd v Miller Steamship Co Pty Ltd (The Wagon Mound (No 2) [1967] 1
AC 617; ‘a real risk’ at 643.
58
Luntz, above n 29, 70 : Non-pecuniary losses are separated from pecuniary losses, which are
generally ‘loss of earning capacity and expenditure on needs created by the injury.’
59
Arguably, a party may expect not to be injured, however, the focus here looks at the loss incurred,
not the benefit one hoped to obtain. For a defendant to be liable for a personal injury, the defendant
must owe a duty of care, that duty must be breached, the breach must have caused the loss and the loss
must not be too remote. While the tests might look similar, the standards of the duties are different:
see above Part II Ch 1(A)(1)(2)(4)(a).
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expectations, the recovery of such a loss has traditionally been barred by courts on
the grounds of policy.60

Despite public policy restrictions the Courts have held for a unique class of
contracts: where the very object of the contract was the expectation to provide
pleasure, enjoyment or relaxation; on a breach of that obligation, the plaintiff can
receive compensation for the loss of the expectation.61 The only non-pecuniary loss,
or pain and suffering, for which a claimant may recover damages on a breach of
contract, are those that flow from the expectation. Any non-pecuniary loss that does
not flow from the expectation is too remote and thus not recoverable.

Damages that are awarded for non-pecuniary losses on a breach of contract follow
the rule in Hadley v Baxendale:62
The damages flow directly from the breach of contract, the promise being to provide
[a benefit]. In these situations the court is not driven to invoke notions such as
‘reasonably foreseeable’ or ‘within the reasonable contemplation of the parties’
because the breach results in a failure to provide the promised benefits.63

Importantly, under this head of damage, the measure of the non-pecuniary loss that
determines an award of damages is not measured solely the extent of the ‘injury
suffered’ as might be analogous to a personal injury claim. The measure of damages
60

Adrian Chandler and James Devenney, ‘Breach of Contract and the Expectation Deficit:
Inconvenience and Disappointment’ (2007) 27 Legal Studies 126, 129-30. ‘Policy’ concerns likely
‘resulted from the apparent subjectivity of the subject matter, the difficulties of proof and a general
desire to discourage victims from inflating their claims to damages (in particular the perceived danger
of opening the ‘floodgates’) at 130, citing D Capper ‘Damages for Distress and Disappointment – the
Limits of Watts v Morrow’ [2000] 116 LQR 553.
61
See Jarvis v Swans Tours Ltd [1973] QB 233; Jackson v Horizon Holidays Ltd [1975] 1 WLR
1468; Baltic Shipping (1993) 176 CLR 344.
62
(1854) 9 Ex 341, 354; 156 ER 145, 151 (Alderson B); when those damages are:
such as may fairly and reasonably be considered either arising naturally, ie, according to the usual course

of things, from such breach of contract itself, or such as may reasonably be supposed to have
been in the contemplation of both parties, at the time they made the contract, as the probable
result of the breach of it.
63
Baltic Shipping (1993) 176 CLR 344, 365 (Mason CJ).
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is the value of the expectation that was created by the defendant party, combined
with the monetary value of any consequential suffering incurred by the plaintiff on
breach of that expectation. This is the unique claim of damages for disappointment
and distress for a breach of contract.64

B Part 2: The Contractual Claim of Damages for Disappointment and Distress

The general rule of the common law is that upon a breach of contract, damages will
not be recoverable for non-pecuniary loss in the form of anxiety, disappointment or
distress.65 These type of losses classed as ‘injured feelings’ were determined not to
be a type of compensable loss that flows from a breach of contract. The policy
behind the general rule was that as contracts are essentially commercial transactions,
allowing compensation for injured feelings might open the floodgates and lead to
inflated awards of damages.66 It was deemed that ‘anxiety is an almost inevitable
concomitant of expectations based on promises, so that a contracting party must be
deemed to take the risk of it.’67 However, policy considerations and the legal rules
limiting recovery were challenged by a line of English cases that created a series of
exceptions to the general rule.68

64

See Baltic Shipping Co v Dillon (1993) 176 CLR 344.
Hamlin v Great Northern Railway Co (1856)1 H & N 408, 411; 156 ER 1261, 1262:
‘Generally in actions upon contracts no damages can be given which cannot be stated specifically, and
... the plaintiff is entitled to recover whatever damages naturally result from the breach of contract, but
not damages for the disappointment of mind occasioned by the breach of contract;’ (Pollock CB).
Followed by: Hobbs v London & South Western Railway Co (1875) LR 10 QB 111; Addis v
Gramophone Co Ltd [1909] AC 488, cited with approval in Fink v Fink (1946) 74 CLR 127, 142-3
(Dixon and McTiernon JJ).
66
See Chandler and Devenney, above n 60 and accompanying text. See also Harris, Campbell and
Halson, above n 44 ch 30, take the view that damages for disappointment and distress might be
considered ‘exemplary damages’. This thesis proceeds on the general view that damages for
disappointment and distress is an award of compensatory damages.
67
Hayes v James & Charles Dodd (A Firm) [1990] 2 All ER 815, 878 (Staughton LJ).
68
See, eg, Jarvis v Swans Tours Ltd [1973] QB 233; Jackson v Horizon Holidays Ltd [1975] 1 WLR
1468; Heywood v Wellers [1976] 1 QB 446.
65
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The leading case that determined the exceptions whereby damages may be recovered
for non-pecuniary loss was Watts v Morrow.69 Bingham LJ distinguished the two
exceptional categories:
Where the very object of a contract is to provide pleasure, relaxation, peace of mind
or freedom from molestation, damages will be awarded if the fruit of the contract is
not provided or if the contrary result is procured instead … In cases not falling within
this exceptional category, damages are in my view recoverable for physical
inconvenience and discomfort caused by the breach and mental suffering directly
related to that inconvenience and discomfort.70

However, the two exceptional categories where damages for non-pecuniary losses
may be awarded on a breach of contract, appears to have become distorted by the
application of the CLA to limit a claimant’s recovery of damages for disappointment
and distress. The principles underlying the measure and assessment of damages for
disappointment and distress are outlined in the case Baltic Shipping Co v Dillon.71

1 Baltic Shipping Co v Dillon

The High Court case of Baltic Shipping72 confirmed the legal principle that a
plaintiff is entitled to an award of damages for anxiety, disappointment and distress
on a breach of contract. The claimant, Mrs Dillon had a contract with the shipping
company’s travel agency for a 14-day cruise. Ten days into the cruise the vessel sank
and Mrs Dillon suffered a personal injury. The claimant brought an action against the
shipowner for damages for breach of contract. At the first instance Mrs Dillon was

69

[1991] 1 WLR 1421.
Ibid 1445.
71
(1993) 176 CLR 344 (‘Baltic Shipping’).
72
Ibid.
70
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awarded damages of $51,396.73 The award, in part, included: $35,000 for the
personal injury suffered (which included emotional trauma), $1,417 for the
restitution of the whole fare, and $5,000 compensation for disappointment and
distress.74 Notably, in the statement of claim, compensation for disappointment and
distress was sought for the ‘loss of entertainment’. That was the loss of the benefit
that was promised in the contract. This was a separate head of damages to the
compensation awarded for the emotional stress suffered due to the personal injury.
The award of personal injury damages was not considered on appeal by the High
Court.

The High Court granted special leave to consider two issues. They were, the
restitution of the whole fare and the award for damages for disappointment and
distress. The High Court determined that Mrs Dillon ‘was not entitled to a refund of
the fare because there had not been a total failure of consideration.’75 Further, the per
curiam of the High Court determined that Mrs Dillon: ‘was entitled to an award of
damages for disappointment and distress flowing from breach of contract, since the
object of the contract was to provide enjoyment, relaxation and freedom from
molestation.’76

73

The sum of damages awarded at the first instance was less the $4,786 received from the defendant;
Dillon v Baltic Shipping Co (Mikhail Lermontov) (1989) 21 NSWLR 614 (Carruthers J), affd Baltic
Shipping Co v Dillon (1991) 22 NSWLR 1 (Gleeson CJ, Kirby P, Mahoney JA dissenting).
74
Damages were also awarded for: $4,265 for loss of valuables, and $10,500 interest on the damages,
ibid.
75
Baltic Shipping (1993) 176 CLR 344, 344 (per curiam); Mrs Dillon had the benefit of enjoying the
first full 8 days of the cruise.
76
Ibid considered; Hamlin v Great Northern Railway Co (1856) 1 H & N 408; 156 ER 1261; Burton v
Pinkerton (1867) LR 2 Ex 340; Hobbs v London & South Western Rly Co (1875) LR 10 QB 111;
Addis v Gramophone Co Ltd [1909] AC 488; Jarvis v Swans Tours Ltd [1973] QB 233; Heywood v
Wellers [1976] QB 446; Cox v Philips Industries Ltd [1976] 1 WLR 638; Bliss v South East Thames
Regional Health Authority, [1987] ICR 700; Hayes v James & Charles Dodd (A Firm) [1990] 2 All
ER 815; Watts v Morrow [1991] 1 WLR 1421; see also, Czarnikow Ltd v Koufos [1969] 1 AC 350
(considered, however omitted from CLR head-note).
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(a) Damages for Disappointment and Distress

Their Honours affirmed the general rule that damages for injured feelings could not
be awarded for a breach of contract.77 However, Mason CJ confirmed that
disallowing such a head of damage was based on ‘flimsy policy foundations and
conceptually is at odds with the fundamental principle governing the recovery of
damages.’78 Considering a line of English case authority where damages had been
awarded for disappointment and distress on a breach of contract,79 each of their
Honours applied the limiting circumstances where damages might be awarded under
Watts v Morrow:
Where the very object of a contract is to provide pleasure, relaxation, peace of mind
or freedom from molestation, damages will be awarded if the fruit of the contract is
not provided or if the contrary result is procured instead. If the law did not cater for
this exceptional category of case it would be defective …
In cases not falling within this exceptional category, damages are in my view
recoverable for physical inconvenience and discomfort caused by the breach and
mental suffering directly related to that inconvenience and discomfort.80

The High Court determined that the limiting exceptions, for this unique head of
damage, must be measured following the rule in Hadley v Baxendale.81

77

Baltic Shipping (1993) 176 CLR 344, 360-1 (Mason CJ), 367 (Brennan J), 380 (Deane & Dawson
JJ), 394-5 (McHugh J); see Hamlin v Great Northern Railway Co (1856) 1 H & N 408; 156 ER 1261;
Hobbs v London & South Western Railway Co (1875) LR 10 QB 111; Addis v Gramophone Co Ltd
[1909] AC 488.
78
Baltic Shipping (1993) 176 CLR 344, 362; see also McHugh J at 396.
79
Ibid see Mason CJ 362-363: Hobbs v London & South Western Rly Co (1875) LR 10 QB 111;
Heywood v Wellers [1976] QB 446; Cox v Philips Industries Ltd [1976] 1 WLR 638; Jarvis v Swans
Tours Ltd [1973] QB 233; Jackson v Horizon Holidays Ltd [1975] 1 WLR 1468.
80
[1991] 1 WLR 1441, 1445; cited in Baltic Shipping (1993) 176 CLR 344; 364 (Mason CJ), 371
(Brennan J), 381-382 (Deane & Dawson J), 402 (McHugh J).
81
(1854) 9 Ex 341, 354; 156 ER 145, 151 (Alderson B) quoted in Baltic Shipping (1993) 176 CLR
344, 363-64 (Mason CJ).
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(b) The Measure of Damages

Under the Hadley v Baxendale rule, on breach of contract, the plaintiff would be
entitled to damages for disappointment and distress when those damages are: either
arising naturally from the breach of the contract or, reasonably within contemplation
of both parties at the time the contract was made as a probable result of the breach.82

Following the second limb of Hadley v Baxendale, the measure within reasonable
contemplation was a narrower test than the tort concept of foreseeability.83 Mason CJ
explained this by citing Czarnikow84 where ‘the House of Lords held that damage in
the reasonable contemplation of the parties must be "a serious possibility", "a real
danger", "liable to result" or "not unlikely" to occur.’85 The measure ‘within
contemplation’ was a distinct test from the tort measure of reasonably foreseeable.86
Mason CJ held: ‘Damages for disappointment and distress are put on precisely the
same footing as other heads of damage in cases of breach of contract.’87 Therefore, if
the damage arises from either the first or second limb of Hadley v Baxendale, the
measure of the loss is not the measure of loss used in tort. The distinction between
the tests that measure damages: flowing from second limb of Hadley v Baxendale
and the measure of loss in tort, needs not be addressed when assessing damages for
disappointment and distress if the damages are naturally arising from the breach.

82

Ibid.
Baltic Shipping (1993) 176 CLR 344, 365 (Mason CJ).
84
[1969] AC 350.
85
Baltic Shipping (1993) 176 CLR 344, 365 citing Czarnikow (1969) 1 AC 350; see also, above nn
48-9 and accompanying text.
86
Czarnikow (1969) 1 AC 350, 389; see above n 48.
87
Baltic Shipping (1993) 176 CLR 344, 365.
83
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Adopting the rule upon when damages for distress and disappointment can be
awarded for a breach of contract88, and the measure of those damages, Mason CJ
determined that:
damages for disappointment and distress are not recoverable unless they proceed
from physical inconvenience caused by the breach or unless the contract is one the
object of which is to provide enjoyment, relaxation or freedom from molestation. In
cases falling within the last-mentioned category, the damages flow directly from the
breach of contract, the promise being to provide enjoyment, relaxation or freedom
from molestation. In these situations the court is not driven to invoke notions such as
‘reasonably foreseeable’ or ‘within the reasonable contemplation of the parties’
because the breach results in a failure to provide the promised benefits.89

Mrs Dillon had contracted for a pleasure cruise. The promised benefit, or the object
of the contract, was to provide for enjoyment and relaxation. Mason CJ therefore
determined: ‘that the respondent was entitled to an award of damages for
disappointment and distress and physical inconvenience flowing from that breach of
contract.’90 Mason CJ’s judgment may appear to imply that non-pecuniary damages
were awarded collectively for ‘disappointment and distress and physical
inconvenience.’91 In fact his Honour separated the ‘exceptions’ and the type of
‘damage’ where damages will be awarded.92 His Honour found ‘an award for
disappointment and distress consequential upon physical inconvenience was justified
on that account alone.’93

88

Ibid, citing the principle from Watts v Morrow [1991] 1 WLR 1441, 1445.
Baltic Shipping (1993) 176 CLR 344, 365.
90
Ibid 366.
91
Ibid.
92
Ibid, citing the principle from Watts v Morrow [1991] 1 WLR 1441, 1445.
93
Baltic Shipping (1993) 176 CLR 344, 366.
89
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(c) The Court: ‘Object’ or ‘Physical Inconvenience’

Although the Chief Justice discussed ‘physical inconvenience,’94 the majority of the
court awarded Mrs Dillon damages for disappointment and distress on the basis of
the breach of the obligations that formed the object of the contract to provide
pleasure, enjoyment or relaxation.

Brennan J focused on the institution of a contract.95
If a contract contains a promise, express or implied, that the promisor will not cause
the promisee, or will protect the promisee from disappointment of mind, it cannot be
said that the disappointment of mind resulting from the breach of the promise is too
remote.96

Deane and Dawson JJ in their joint judgment determined: ‘[Mrs Dillon] was
distressed and disappointed by reason of the fact that what had been planned and
purchased as a happy holiday experience had ended up in catastrophe.’97 Their

94
95

96
97

Ibid see also Toohey J at 383; see also below n 100 and accompanying text.
Ibid 369:
The institution of contract, by which parties are empowered to create a charter of their rights and
obligations inter se, can operate effectively only if parties, at the time when they create their charter, can
form some sort of estimate of liability in the even of default in performance. But no approximate estimate
of liability could be formed if the subjective mental reaction of an innocent party to a breach and resultant
damage were added on to further damage without proof of pecuniary loss by the innocent party. If the
mental reaction to breach and resultant damage were itself a head of damage, the liability of a party in
breach would be at large and liable to fluctuation according to the personal situation of the innocent party.
If a promisor were exposed to such an indefinite liability in the event of a breach, the making of
commercial contracts would be inhibited (Addis v Gramophone Co Ltd [1909] AC 488 at 495), the
assignment of a contractual right would carry new risks for the party subjected to the reciprocal
obligation, and trade and commerce would be seriously impeded; (Hayes v James & Charles Dodd (A
Firm) [1990] 2 All ER 815 at 823). This policy has no relevance to the measure of damages in tort. The
rights infringed by a wrongdoer are not acquired by a bargain but are imposed by law in order to keep an
innocent party secure from the consequences of proscribed acts or omissions. Unlike a party entering into
a contract who negotiates to protect himself from a risk of injury, the wrongdoer’s victim has no
opportunity to negotiate protection (Czarnikow Ltd v Koufos (1969) 1 AC 350 at 386). The policy of the
law would fail if the wrongdoer were to be exempt from liability for ‘resentment, disappointment and the
loss of esteem’ suffered by the innocent party in consequence of the wrong done.

Baltic Shipping (1993) 176 CLR 344, 370.
Ibid 373.
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Honours held that the damages flowed from the first exceptional category of Watts v
Morrow.98
The object of the contract between Baltic and Mrs Dillon in the present case was to
provide Mrs. Dillon with the relaxing enjoyment and entertainment of a fourteen-day
pleasure cruise. It was an implied term of the contract that Baltic would take all
reasonable steps to provide such a cruise. The direct consequence of Baltic's
admitted breach of contractual duty was that Baltic failed to provide the latter part of
that promised pleasant holiday. Instead, it provided an extraordinarily unpleasant
experience. Subject to the ordinary need to avoid double compensation, Mrs. Dillon
was entitled to recover damages for the disappointment and distress which she
suffered as the result of Baltic's breach of contract.99

Toohey J agreed with Mason CJ.100 Gaudron J, determined that the entitlement for
damages for disappointment and distress was because the disappointment was ‘a
natural consequence of the shortening of the holiday.’101

Further, McHugh J held:
Under the common law, damages are not recoverable for distress or disappointment
arising from a breach of contract unless the distress or disappointment arises from
breach of an express or implied term that the promisor will provide the promisee
with pleasure, enjoyment or personal protection or unless the distress or
disappointment is consequent upon the suffering of physical injury or physical
inconvenience. In the present case, it was an implied term of the contract that the
98

[1991] 1 WLR 1421, 1445:

99

Where the very object of a contract is to provide pleasure, relaxation, peace of mind or freedom from
molestation, damages will be awarded if the fruit of the contract is not provided or if the contrary result is
procured instead. If the law did not cater for this exceptional category of case it would be defective.

Baltic Shipping (1993) 176 CLR 344, 382.
Ibid 383; His Honour repeated Masons CJ’s statement that ‘the respondent was entitled to an
award of damages for disappointment and distress and physical inconvenience flowing from the
appellant's breach of contract.’ Without distinguishing damages awarded for ‘disappointment and
distress’ from ‘physical inconvenience’ it appears the different circumstances of when damages may
be awarded and the measure of the loss has become somewhat blurred.
101
Ibid 387.
100
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fourteen-day cruise in the South Pacific would be an enjoyable experience. The
sinking of the ‘Mikhail Lermontov’ resulted in a breach of that term. Consequently,
the trial judge was correct in awarding damages to Mrs Dillon for the disappointment
which she suffered when the cruise failed to provide the enjoyment which Baltic had
promised.102

Damages were awarded to Mrs Dillon for disappointment and distress on the basis of
the breach of the obligations that formed the object of the contract to provide
pleasure, enjoyment or relaxation. The damages flowed directly from the breach of
those promises in the contract.103 The basis upon how damages were assessed
distinguishes the unique award of damages for disappointment and distress.

(d) Assessment of Damages

On the issue of quantum of damages, Mason CJ relied on Kirby P’s statement in the
previous appeal where he felt the sum of $5,000 awarded to Mrs Dillon should not be
disturbed.104 While the quantum awarded to Mrs Dillon was on the ‘higher end of the
scale of permissible awards’105 and the court’s consciousness to ‘avoid overlapping

102

Ibid 394.
Damages flowed from the first limb of Hadley v Baxendale. This must be distinguished from
damages awarded for physical inconvenience or personal injury caused by a breach. Depending on, if
the breach was a breach of an obligation agreed upon in the contract, or a breach of a duty of care. The
court would be required to assess if the damage was within reasonable contemplation of the parties
(second limb of Hadley v Baxendale). If the damage was not within reasonable contemplation, the
loss is outside the measure of Hadley v Baxendale and the court would invoke the tort test of
reasonable foreseeability. These three distinctive tests distinguish the basis upon which Mrs Dillon
was awarded damages on breach of the contract. That was, the object of the contract was a promise to
provide pleasure, enjoyment or relaxation. The shipping company failed in what they were
contractually obliged to do. Therefore, the measure of the loss was the measure of the expected
benefit. Damages for disappointment and distress awarded to Mrs Dillon were assessed on the basis of
the expected performance to receive a benefit under the contract.
104
Baltic Shipping (1993) 176 CLR 344, 366; ‘only because It might have been influenced (as
assessments of the benefit and loss of enjoyment and pleasure typically are) by the impression which
his Honour derived from seeing the respondent give evidence of her disagreement:’ see (1991) 22
NSWLR 1 at 31.
105
Baltic Shipping (1993) 176 CLR 344, 372 (Brennan J) citing the Court of Appeal (1991) 22
NSWLR 1 at 31 (Kirby P).
103
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or double compensation,’106 their Honours all agreed with the orders of the Chief
Justice and did not disturb the sum awarded by the trial judge.

The basis on which damages for disappointment and distress were assessed, was
highlighted by Deane and Dawson JJ:
In a context where Mrs Dillon has received a refund of part of the fare to cover the
lost final days and has been compensated, under another head of damages, for those
‘emotional scars’ and that ‘psychological trauma’ the award of an additional $5,000
damages represents more than adequate compensation for any ‘disappointment and
distress at the loss of the entertainment’ and other benefits of those final days.107

Their Honours distinguished the ‘emotional scars’ and ‘psychological trauma’ that
had received compensation under a separate head of damage.108 The award of $5,000
was not merely for ‘emotional suffering,’ it was for the loss of entertainment and
benefits of the remaining final days she ought to have received under the contract.

The quantum of damages for disappointment and distress do not appear to
distinguish between the consequential ‘emotional pain and suffering’ for the loss of a
benefit and the diminution in value of that benefit. Gaudron J notes that the quantum
of damages:
Quite apart from damages for disappointment and distress, Mrs Dillon is entitled to
the difference in value between a fourteen-day cruise and what she received … the
amount of $5,000 is, in my view, adequate compensation for disappointment and
distress as well as any additional amount that may be referable to the difference in

106

Baltic Shipping (1993) 176 CLR 344, 383 (Deane and Dawson JJ).
Ibid.
108
The award of $35,000 Mrs Dillon received for personal injury damages.
107
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value between a fourteen-day holiday cruise and what was received under the
contract.109

This confirms the principle that governs how damages are measured and assessed on
a breach of a contract to provide pleasure, enjoyment or relaxation. Although an
award of damages for disappointment and distress has generally been regarded as a
‘non-pecuniary loss,’ following the reasoning of the High Court: when the loss flows
from the breach of the expectation in the contract the assessment of damages must
take into account; the measure of the diminution in value, that is a pecuniary loss;
combined with the measure of the non-pecuniary loss, the ‘disappointment and
distress’ incurred due to the breach of the expectation.

The legal principle from Baltic Shipping is that on a breach of contract, when the
object of the contract was to provide enjoyment, relaxation and freedom from
molestation, a claimant will be entitled to an award of damages for disappointment
and distress caused by the breach.110 The damages flow directly from the breach.
Damages that do not flow from the breach of the object of the contract may still be
recoverable if they were in contemplation of the parties, such as ‘physical
inconvenience and discomfort caused by the breach and mental suffering directly
related to that inconvenience and discomfort’.111 This, however, should not
necessarily be viewed independently from a promised benefit of the contract. This
line is more difficult to distinguish and is explored in detail in Chapter 3. A claim for
damages, and the measures to assess damages for disappointment and distress on a
breach of contract either arising naturally from the breach, or within contemplation,
is distinguishable from the measures used to assess damages for a personal injury.
109

Baltic Shipping (1993) 176 CLR 344, 387.
(1993) 176 CLR 344.
111
See Watts v Morrow [1991]1 WLR 1421, 1445.
110
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Damages will compensate loss incurred by a personal injury if that loss was
reasonably foreseeable. This test applies even if a plaintiff incurs a personal injury
under a contractual relationship.

A contractual claim for damages for ‘disappointment and distress’ may superficially
appear to be the same type of claim for personal injury damages that should incur the
limitations of the CLA. However, in cases where the pain, suffering, discomfort,
anxiety or other injuries suffered by a claimant has directly flowed from a breach of
an express or implied benefit the party has contracted for, an award of damages falls
within the scope of that which damages for a lost expectation will be awarded. This
is distinguishable from a contract that provides no implied or express promise that
the party receives a benefit. Without such promise, on breach of contract if the
claimant suffers general anxiety, disappointment of distress, this will be outside the
scope of remoteness for breach of contract and a claimant will generally be denied a
remedy

under

contractual

rules

that

allow

damages

for

distress

and

disappointment.112

C Conclusion

An award of damages on a breach of contract aims to restore the wronged party to a
position he or she would be in as if the contract had been performed. When the
object of the contract is to provide pleasure, enjoyment or relaxation, the obligation
of the contract is performance of that object. On a breach of that obligation, damages
will be awarded, as far as money can do, to compensate for the disappointment and

112

See Hatton v Sutherland [2002] 2 All ER 1; the employers were not liable for psychiatric illness
suffered by three employees caused by stress at work. It was not reasonably foreseeable to an
employer that an employee would suffer such an injury under the contractual agreement; cited in
McKendrick and Worthington, above n 15, 296.
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distress incurred by the non-performance of the object of the contract. When the
expectation is to receive a benefit, damages will be assessed on the value of the
benefit lost with an amount to compensate for the disappointment or distress flowing
from failure to receive the benefit. An award of damages for a personal injury differs
in that the aim is to compensate the plaintiff as if the injury had not occurred. The
plaintiff must establish the defendant owed a duty of care and that any losses were
reasonably foreseeable. This may include an award of damages for ‘non-pecuniary
loss’ such as pain and suffering that will be assessed on the extent of that pain and
suffering alone. This is the type of non-pecuniary loss that falls within the scope of
damages governed by the CLA. It appears contrary to the principles of compensatory
damages awarded on a breach of contract that the statutory reforms governing
awards of damages for personal injuries should apply to limit the unique claim of
contractual damages for disappointment and distress.
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III CHAPTER 2

THE CIVIL LIABILITY ACT & CASE LAW

The Civil Liability Act113 was introduced into the Australian legal framework as a set
of parliamentary reforms to limit awards of damages for personal injury claims. This
chapter provides a critical analysis of how the CLA has been interpreted and
determined to limit a contractual claim for damages for distress and disappointment
on breach of a contractual expectation. The chapter is divided into two parts. First,
the policy and background to the legislative reforms and implementation of the CLA
is discussed. This part includes an outline and interpretation of the relevant sections
of the CLA that have been applied to limit claims for ‘pain and suffering’. The
second part of this chapter provides a detailed examination of two cases from NSW
that determined the CLA applied to limit a contractual claim for damages for distress
and disappointment. The primary focus of this discussion is on how the judiciary in
these cases interpreted the concept of non-pecuniary loss (the term non-economic
loss is used in this chapter as expressed in the CLA). This thesis argues that the
‘injury’ suffered on a breach of a contractual expectation is not the same kind of
‘personal injury’ where the CLA applies to limit an award of damages.

113

2002 (NSW) (‘CLA’).
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A Part 1: The Civil Liability Act

The large body of commentary on the CLA indicates that the purpose of the Act was
to reform the laws of negligence.114 A combination of factors in the early 2000s,
primarily what was deemed a pending ‘insurance industry crisis,’115 and a ‘legal
system out of control’116 led to unprecedented legislative reforms to the civil liability
laws.
The collapse of major liability insurer HIH, increasing compensation payments for
bodily injury during the 1990s, increasingly litigious community attitudes, and
changes to the way courts were prepared to extend liability for negligence combined
to impact heavily on the cost of insurance in Australia.117

A rapid increase of insurance premium rates sparked fears that insurance premiums
were becoming inaccessible and liability insurance was becoming unaffordable or
completely unavailable.118 This led to a Federal review of the laws of negligence and
the enactment of the CLA. The NSW legislation was part of the Australian wide
reform package to the recovery of damages for personal injuries or death caused by
negligence.
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See Commonwealth Treasury, Reform of Liability Insurance Law in Australia at February 2004
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the Ipp Report into Negligence Reform’ (2002) 10 Competition & Consumer Law Journal 208; S
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(2006) 14 Torts Law Journal 233, 233.
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1 Background: The Insurance Crisis

A series of professional liability reforms in the 1990s were enacted to reduce the
initial concerns regarding medical professionals.119 Increasing costs of insurance
‘were having a significant effect on the provision of health care services.’120 Further
state-based legislation was enacted to reform the awards of damages in health care
claims and to regulate medical indemnity insurance.121

Even after the initial reforms, multi-million dollar awards of damages in negligence
claims continued.122 Large awards of damages even ‘where the community perceived
the plaintiff had largely contributed to his or her own injury’123 further fuelled a
burgeoning litigious society.124 Wide public concerns were that ‘the court verdicts
were unreasonable and were being financed by increasingly burdensome insurance
premiums.’125 With the costs of insurance spread to the wider community, this
confirmed the need for further legislative intervention and reforms to the laws of
negligence.
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In addition, the collapse of the HIH Insurance Group in 2001, one of Australia’s
largest insurance firms,126 led to dishonoured insurance contracts and claims went
unpaid.127 With speculation of an entire insurance industry collapse,128 governmental
concerns were that: ‘Insurance cover [was] of little value regardless of the price paid
if the insurance company lacks sufficient resources to pay claims.’129

Professional indemnity and public liability insurance had become out of reach.
Community sporting and recreational events were cancelled due to insurance
premiums exceeding the cost of any profit.130 More alarmingly, some operations
continued uninsured.131 When ‘insurance is unaffordable or simply unavailable, the
insurance market is no longer performing its vital function of transferring risk across
the economy.132 Parliament undertook drastic measures to public liability and tort
reform to ‘discourage unmeritorious claims … and to “restore sense and balance in
the law of negligence”.’133 This led to ‘unprecedented law reform’134 to the laws of
negligence that ‘were specifically designed to promote predictability to improve the
126

HIH losses estimated $5.3 billion, see Mark Westfield, HIH: The Inside Story of Australia's
Biggest Corporate Collapse (John Wiley & Sons, 2003). For ‘years public liability insurance had been
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cost and availability of liability classes of insurance and alleviate a crisis that had
engulfed the Australian community.’135

2 The IPP Report

As part of a national response to the public liability insurance crisis and the spiralling
effects this had on negligence claims, the Federal Government appointed a panel to
review the laws on negligence. This became known as the ‘Ipp Committee’.136 The
context within which the Ipp Committee was to undertake a ‘Principles-based
Review of the Law of Negligence’ was that:137
The award of damages for personal injury has become unaffordable and
unsustainable as the principal source of compensation for those injured through the
fault of another. It is desirable to examine a method for the reform of the common
law with the objective of limiting liability and quantum of damages arising from
personal injury and death.138

The task of the Ipp Committee was to address 5 key issues:139 to ‘inquire’, ‘develop’
and ‘evaluate’ options and proposals around the common law principles of
negligence and ways to limit liability arising from personal injury and death and
limit the quantum of damages.140 In addition, the interaction this had with consumer
protection laws and the relationship with limitation periods.141 The final report of the
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Ipp Committee was submitted on 30 September 2002 that consisted of 61
Recommendations on the reforms to the law of negligence.142

Relevant to this discussion was the overarching Recommendation 2 of the Ipp
Report:
The Proposed Act should be expressed to apply (in the absence of express provision
to the contrary) to any claim for damages for personal injury or death resulting from
negligence regardless of whether the claim is brought in tort, contract, under a statute
or any other cause of action.143

The reasoning behind the reference to contract, tort and other causes of action was to
circumvent the plaintiff bringing an alternative action for damages where it had been
limited by the proposed legislative reforms to negligence.144

Across Australia, state and territory parliaments responded by amending or enacting
reforms to the law of negligence.145 One impact of these reforms is that the NSW
courts have found that the CLA applies to limit or remove entirely a plaintiff’s ability
to recover damages for a contractual claim for disappointment and distress. How
then, legislation designed to govern negligence came to reduce or remove this
particular award of damages is analysed through interpretation of the Act. As the
argument in this thesis derives from cases determined in NSW, statutory
interpretation of the relevant provisions will be on the Civil Liability Act 2002
(NSW) as at 3 June 2013.146
142
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3 Statutory Interpretation of the CLA

(a) The Purpose and Structure

The Civil Liability Act 2002 (NSW) has been one of the most expansive reforms
imposing limitations on the award of damages for claims of death and personal
injury.147 In many cases, specific provisions of the Act have gone beyond the
intended purpose.148 When interpreting a provision of an Act, the preferred
construction is that which promotes the underlying purpose of the Act.149

The purpose of the CLA is outlined in the Long Title: ‘An Act to make provision in
relation to the recovery of damages for death or personal injury caused by the fault
of a person ...’150 In Insight Vacations Pty Ltd v Young 151 followed by Flight Centre
v Louw,152 the NSW courts equated a contractual claim for damages for
disappointment and distress with the concept of pain and suffering. The claim was
held to be a claim for personal injury damages. Therefore any award of damages had
to be assessed in accordance with the CLA. This thesis argues that the operation of
the CLA invariably requires that negligence caused the personal injury. The
following discussion examines how ‘damages’, ‘personal injury’ and ‘fault’ of a

Amendment (Personal Responsibility) Act 2002 (NSW) was implemented as the second stage of the
public liability reforms; see Villa, above n 119, 10. However, amendments to the governing
legislation reflect the language and recommendations by the Committee in the published Ipp Report,
above n 137. The recommendations put forth represent the CLA as in its current incarnation. It is
noted that the discussion is slightly out of order.
147
See Barbara McDonald, ‘The Impact of the Civil liability Legislation on Fundamental Policies and
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150
(Emphasis added) This part is relevant to a claim for damages for disappointment and distress. See
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death or personal injury caused by the fault of a person to amend the Legal Profession Act 1987 in
relation to costs in civil claims; and for other purposes.’
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(2011) 78 NSWLR 656 (‘Louw’).
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person have been defined and interpreted under the CLA. Furthermore, how this
interpretation has operated to restrict or remove the court’s ability to award damages
for disappointment and distress for breach of contract.

Following the Long Title, the CLA is divided into twelve parts. Relevant to this
analysis: Part 1 - Preliminary, defines ‘damages’ and ‘non-economic loss’ and
prescribes the operation of the Act.153 Part 1A - Negligence, defines ‘personal injury’
and ‘negligence’ and the operation of this Part.154 Part 2 - Personal Injury Damages,
further defines and outlines the operation of this Part.155 Part 3 - Mental Harm156 is
discussed under the analysis of Flight Centre v Louw.157 Importantly, the provisions
under Part 1A of the Act were not considered relevant when determining if the CLA
applied to limit a claim for damages for disappointment and distress.158 The
argument proceeds on the basis that the provisions under Part 1A - Negligence
necessarily apply to the operation of the CLA.

(b) Part 1 – Preliminary

(i) Damages and Operation of the Act

Under Part 1 of the Act, ‘damages’ are defined to include ‘any form of monetary
compensation.’159 ‘Non-economic loss’ is defined to mean ‘pain and suffering’.160
Damages for non-economic loss are not further defined in Part 2 of the Act. A claim
153
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for an award of any non-economic damages invokes the operation of Part 1 of the
CLA.

The provisions relating to the operation of the Act are outlined in s 3A.161 Subsection
(3) extends to any provision of the Act even if the provision applies to liability in
contract.162 The construction of this provides that the Act extends to any claim for
non-economic damages for pain and suffering, even if the liability occurred in
contract.

Certain civil liabilities are excluded from operation of the Act.163 Notably, the CLA
does not apply to the civil liability and recovery of damages for a personal injury, in
‘respect of an intentional act that is done by the person with the intent to cause injury
or death.’164 By the exclusion of an intentional act that is done with the intent to
cause injury, the provision focuses on the conduct of the defendant. If the conduct of
the defendant was not intentional, but in fact negligence: ‘a failure to exercise
reasonable care and skill’165 that caused injury, the Act will then operate in respect of
determining the civil liability and awards of damages in those proceedings.166 This
appears to connote that the act or omission of the wrongdoer must then be
‘negligence’ which was the cause of the personal injury for the Act to operate.167 A
wide interpretation might be understood to mean that unless negligence was the
cause of the action, the Act should not apply. This appears to fall in line with the
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purpose of the Act and the context that the CLA was created.168 Negligence and the
scope of a defendant’s liability are outlined under Part 1A of the CLA.169 Arguably,
for the CLA to apply to any claim for personal injury damages, this invokes the
operation of Part 1A – Negligence.

(ii) Personal Injury and Negligence

The term ‘Personal Injury’ appears in both Parts 1A, titled ‘Negligence’ and Part 2,
titled ‘Personal Injury Damages’ of the CLA.

(c) Part 1A - Negligence

Part 1A of the Act: ‘applies to any claim for damages for harm resulting from
negligence, regardless of whether the claim is brought in tort, in contract, under
statute or otherwise.’170 Defined under this Part: ‘harm’ includes, ‘personal injury’
which includes an ‘impairment of a person’s physical or mental condition’; and
‘negligence’ means ‘failure to exercise reasonable care and skill’.171

Clearly, Part 1A only applies when a personal injury resulted from negligence.
Unless negligence is the basis of the claim, Part 1A of the Act does not apply to a
claim for damages on breach of contract. Importantly, for the purpose of this Part,
‘negligence’ is not limited simply to the tort of negligence.172 The concept is wider.
Therefore, a contractual breach, if caused by a failure to exercise reasonable skill and
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care, might give rise to negligence under this Part. However, if the plaintiff’s claim is
not based on a failure to take care, Part 1A of the Act should not apply.

(d) Part 2 – Personal Injury Damages

Part 2 of the CLA defines ‘injury’ to mean a ‘personal injury’ which includes an
‘impairment of a person’s physical or mental condition.’173 ‘Personal injury
damages’ ‘means damages that relate to the death or injury of a person’.174 Part 2 of
the Act applies to any award of personal injury damages175 regardless of whether the
claim for damages is brought in tort, contract, statute or otherwise.176 Damages, or
interest on damages, cannot be awarded contrary to this Part.177

Part 2 of the Act then provides a ‘systematic method’178 to determine how the
quantum of damages is assessed for non-economic loss.179 Under s 16(1): ‘no
damages may be awarded for non-economic loss unless the severity of the noneconomic loss is at least 15% of a most extreme case.’180 Section 16(3) further
provides a table outlining how the maximum amount of damages is to be determined
depending on the severity of that non-economic loss.181 For example, if a claimant’s
pain and suffering reaches the threshold of 15% of a most extreme case, the
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maximum amount of damages to be awarded would be 1% of an award of damages
in the most extreme cases as fixed by the statute.182

(i) Severity of the Claim

The severity of the plaintiff’s claim is determined as a percentage as ‘a most extreme
case’.183 The phrase has been adopted from other statutory schemes to limit the
recovery of damages for non-economic loss.184 These schemes all relate to where a
plaintiff has been injured as a result of an accident.185 Determining the severity of a
claimant’s suffering is at the discretion of the trial judge.186 It is the task of the judge
to determine the proportion of severity, before considering the quantum of damages
that ought to be awarded.187 This is a subjective assessment of the extent of suffering
that the plaintiff has incurred due to the personal injury,188 in line with the purpose of
the Act to limit the award of damages for personal injuries caused by the fault of a
person.

Section 16 of the CLA provides that the assessment of damages must be based on the
severity of the injury. This is directly in line with the aim of compensatory damages
182
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awarded for negligence that has caused personal injury. As so far as money can do,
damages are awarded to ‘put the plaintiff in the position as if he had not sustained the
injuries.’189 This, however, is not the measure of damages for a breach of contract.190
Despite the Act applying to liability under contract, a claim for damages for
disappointment and distress on a breach of a contractual obligation is not the same
kind of claim for pain and suffering that incurs the restrictions imposed by the CLA.

(ii) Pain and Suffering: Consequential Suffering or a Personal Injury?

As outlined above, ‘pain and suffering’ is a basis upon which damages for noneconomic loss can be awarded under the Act.191 However, pain and suffering is not
defined in the Act. The Act appears to denote that pain and suffering is a ‘personal
injury’ in s 11.192 Personal injury is defined to include an ‘impairment of a person’s
physical or mental condition.’193 The literal meaning of personal injury may follow
that, an impairment of a mental condition, or ‘pain and suffering’ is a personal injury
under Part 2 rather than merely the consequence of an injury. The Act applies to an
award of damages for a personal injury, including an impairment of a mental
condition, regardless of whether the claim is brought in contract.194

Following this interpretation it appears that disappointment and distress is a personal
injury. This interpretation has led to limit a claimant’s contractual claim for damages
for disappointment and distress.195 However, when interpreting legislation, regard
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must be given to the purpose of the Act.196 That is, ‘the recovery of damages for
death or personal injury caused by the fault of a person.’197 If the ‘damages’ are for
non-economic loss, which includes damages for ‘pain and suffering’ it appears the
operation of the Act still requires a personal injury. The ordinary meaning of a
‘personal injury’ is an: ‘injury inflicted on a person, esp to the body; (Law) such
injury as opposed to damage to a person's property or reputation.’198 The ordinary
meaning of the term personal injury is therefore not the consequential pain and
suffering, but the actual injury inflicted on the person.

Dominic Villa’s annotated version of the CLA describes pain and suffering as:
‘actual suffering and mental distress which the injured person perceives as a result of
the injury suffered.’199 Therefore, the disappointment and distress ‘suffered’ by a
plaintiff on breach of an obligation of the contract cannot sensibly be regarded as a
personal injury for the purpose of limiting an award of damages by application of the
CLA. No ‘injury’ has been inflicted on the plaintiff. Further, the claim is not one for
actual suffering that the person perceives as a result of the injury. The wrong of the
defendant was a breach of contract. The interpretation that disappointment and
distress on a breach of contract is a personal injury, has the unreasonable effect that a
claimant’s contractual right to a remedy is denied.

When interpreting statute, the use of extrinsic material may provide assistance when
the ordinary meaning of the text ‘leads to a result that is manifestly absurd or
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unreasonable.’200 The Ipp Report has been cited in judgments when determining the
interpretation of the CLA.201 Highlighting, in part, Recommendation 2 of the Ipp
Report: ‘… any claim for damages for personal injury or death resulting from
negligence regardless of whether the claim is brought in tort, contract, under a statute
or any other cause of action.202 The terms ‘resulting from negligence’ have been
removed from Parts of the Act, specifically Part 2 containing ss 11 and 11A.203
However on a construction of the Act that would promote the purpose204 ‘fault’
appears to necessarily imply that ‘negligence’, or failure to take reasonable care and
skill, be an essential element or cause of liability under the CLA.

(e) Is Fault Negligence?

The term ‘fault’ appears in the Long Title of the Act205 however is omitted from
provisions in Part 1 and Part 2 of the Act. ‘Fault’, under the CLA is understood to
mean act or omission.206 It is then questionable, if ‘act or omission’ means a failure
to exercise reasonable care and skill.207 If the literal and ordinary meaning of ‘act or
omission’ can be interpreted as such, this appears to invoke ‘negligence’ as the
required cause of the personal injury.208 If Part 1A comes into operation then an
assessment of damages under the CLA ought to only apply when the ‘injury’ has
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been caused a failure of a party to exercise reasonable skill and care, or negligence.
This is in line with the Ipp Report’s overarching recommendation.209

Although negligence is not a term used in Part 2 s 11A,210 the provision governing
awards of damages for personal injuries, case authority in NSW suggests that
negligence is a necessary requirement for operation of the Act. In New South Wales v
Ibbett, Ipp JA explained this by reference to the Ipp Report:
The final report explained in (pars 2.3) that it used the term ‘negligence’ in this
context to mean ‘failure to exercise reasonable care and skill.’ The Civil Liability Act
incorporates provisions that adopt Recommendation 2 and the concept of
‘negligence’ in the sense proposed; see s 5 and s 5A (Pt 1A), s 11A (Pt 2) and ss27
and 28 (Pt 3).211
The general intent and import of Pt 1A of the Civil Liability Act (which is headed
‘Negligence’), Pt 2 (which is headed ‘Personal injury damages’) and Pt 3 (which is
headed ‘Mental harm’) … is that … these Parts apply to any claim for damages for
personal injury or death resulting from negligence (meaning ‘failure to exercise
reasonable care and skill’) regardless of whether the claim is brought in tort, contract,
under statute or any other cause of action.
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The case authority therefore indicates that unless the action brought by the plaintiff is
framed under a failure to exercise reasonable care and skill, the CLA does not apply.
Ipp JA continues:
In my opinion, for a defendant to be able to rely on the application of the Act to a
claim based on a cause of action that does not allege a breach of a duty to exercise
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claim is brought in tort, contract, under a statute or any other cause of action.
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reasonable care and skill, the defendant would have to plead (or, depending on the
circumstances, otherwise appropriately and timeously contend) that the Act applies
on the ground that the damages result from ‘negligence’.213

Following the opinion of Ipp JA in Ibbett, unless the plaintiff’s action for personal
injury damages results from negligence, the CLA should not reasonably apply to
restrict a claim of damages.214 A breach of a contractual obligation is not ordinarily
pleaded as a failure to exercise reasonable care and skill. If the plaintiff has not
framed their claim as a failure to exercise reasonable skill and care, the duty in
negligence should not be imposed into the strict liability to perform the contractual
obligations. This is addressed further in the analysis of the case law, where the
assessment of an award of damages for distress and disappointment has been limited
or restricted by application of the CLA.

B Part 2: New South Wales Case Law

Insight Vacations and Louw are two holiday cases in which the NSW courts
determined that the CLA applied to limit a contractual claim for damages for distress
and disappointment. In both cases, the claimant brought an action against the travel
company for a breach of contract for the failure to provide pleasure, enjoyment or
relaxation. In Insight Vacations the application of the CLA to restrict the award of
damages appears correct. Particular attention is given to the judicial analysis of
Insight Vacations as the case was applied in Louw where in fact it ought to be
distinguished. It is argued that the application of the CLA in Louw was incorrect.
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Further, the CLA should not be applied to all cases for a contractual claim for
damages for disappointment and distress.

1 Insight Vacations v Young

(a) The Facts

Insight Vacations v Young215 concerned an appeal brought by the travel company,
Insight Vacations,216 in the New South Wales Court of Appeal against an award of
damages for disappointment. The respondent, Ms Young was a passenger on a 20day coach tour across Europe. Whilst she was standing to retrieve an item from the
overhead compartment, the driver of the coach, in an incident of road rage, slammed
on his brakes, which caused Ms Young to be thrown backwards. The respondent hit
her head and as a result she suffered personal injuries. The action, as Spigelman CJ
asserted, was based on the travel company’s ‘breach of its duty to act with
reasonable diligence, care and skill in carrying out the services pursuant to the
European tour.’217

At the first instance, in the District Court, Rolfe DCJ determined that the claimant
had established a breach of contract and did not deal with an alternative claim in
tort.218 Pursuant to s 16 of the CLA, Rolfe DCJ determined that the personal injury
suffered by Ms Young was 18% of a most extreme case and awarded $11,500 in
damages. In addition Rolfe DCJ made an award of damages for the ‘disappointment
attending the inability of the respondent to enjoy the remainder of her tour after the
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accident.’219 Ms Young was awarded $8000 for disappointment ‘under this head of
damage.’220 In addition, an award of $2871 interest on that component.221

Insight appealed the decision of Rolfe DCJ. Notably, against the separate award of
damages for ‘disappointment’ granted to the respondent for the inability to enjoy the
remainder of the tour.222 The contractual head of damages was not denied, the appeal
challenged that the assessment of the additional award of damages did not incur the
limitations imposed by the CLA.223

(b) Damages for Disappointment

The majority of the NSW Court of Appeal, as per Basten JA with whom Spigelman
CJ agreed, determined that ‘disappointment’ along with grief, anxiety and distress
are all elements of pain and suffering and therefore damages must be awarded in line
with those damages of non-economic loss as defined by s 3 of the CLA.224 In
determining damages for non-economic loss, s 16(1) of the CLA provides that no
damages for non-economic loss may be awarded unless the loss is at least 15% of the
most extreme cases.225 An award for ‘disappointment’ could not be separated from
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Ibid: Notably, Ms Young completed the 20-day tour, however, she was not able to enjoy the tour
due to the residual suffering caused by the personal injury.
220
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distress to avoid the constraints imposed by s 16 of the CLA.226 As Basten JA’s
reasoning formed the basis of the majority, it is his Honour’s opinion that requires
further critical analysis.

(c) Critical Analysis

Basten JA details at length the definitions of the CLA that appear relevant to the
case.227 His Honour then highlights that the key issue is: ‘whether damages for injury
to feelings, disappointment and inconvenience fall within the concept of "noneconomic loss" and are thus regulated by s 16 [of the CLA].’228

(i) Kinds of Damages - Application of Negligence Case Law

In considering whether damages for disappointment fell within the kind of damages
regulated by the CLA, Basten JA acknowledged that:
On the other hand, the question may be approached at a higher level of generality, by
saying that the kinds of damages which may be awarded for a breach of contract fall
outside the scope of tortious damages, to which the Act was directed.229

To determine if the award of damages were of the kind that fell outside the scope of
tortious damages, his Honour referred to a line of tort cases previously determined in
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the NSW. First, Basten JA considered New South Wales v Ibbett,230 a case
concerning the application of the CLA to a claim of damages for assault.

In Ibbett the court held that the CLA did not apply as the assault was an intentional
act and was excluded by the Act.231 Basten JA considered the discussion of ‘personal
injury’ where Spigelman CJ asserted:
The concept of ‘personal injury’ is reasonably well established in Australian legal
practice. It has rarely, if ever, been used to refer to harm to reputation, deprivation of
liberty, or to injured feelings such as outrage, humiliation, indignity and insult or to
mental suffering, such as grief, anxiety and distress, not involving a recognised
psychological condition. (See eg Baltic Shipping Co v Dillon (1993) 176 CLR 344 at
359-363.) An award for the emotional harm involved in apprehension of personal
violence would not generally be regarded as an award for ‘personal injury
damages’.232
The issue is whether such harm should be so regarded by reason of the reference, in
the inclusive definition of ‘injury’ in s 11, to ‘impairment of a person's ... mental
condition’. I incline to the view that the emotional reaction, often called ‘injured
feelings’, arising from the apprehension of physical violence and the accompanying
sense of outrage or indignation is not an ‘impairment of a mental condition’.233

Basten JA picking up Spigelman CJ’s statements acknowledged that damages for
emotional harm caused by assault234 is not the kind of injury that applies to ‘personal
injury damages’ under the CLA. The important point here is that Spigelman CJ
addressed the ‘injured feelings’ arising from a cause of action (one that does not
230

(2005) 65 NSWLR 168 (‘Ibbett’) considered in Insight Vacations (2010) 78 NSWLR 641 at 647
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involve negligence) was not a claim for personal injury damages for the purpose of
the CLA.

Basten JA further referred to Ibbett, where Ipp JA held that ‘anxiety and distress
would be an “impairment” of a person’s mental condition in accordance with the
ordinary meaning of “impairment” as the word is used in s 11.’235 However, the
context in which Ipp JA made this statement was that damages for anxiety and
distress were of the kind excluded from operation of the Act because the cause of
action was assault, not negligence.236 Ipp JA supported this by quoting Spigelman
CJ:
‘this case was conducted, and conducted only on the basis that the conduct . . . was
intentional.’ The Chief Justice observes that, whatever the original pleading may
have implied (in regards to particulars of damage), a case of negligence was not run.
For that reason, the trial judge made no finding that Mrs Ibbett’s damages (on either
cause of action) resulted from negligence. These matters alone are fatal to the
argument.237

The case of Ibbett outlines that anxiety or distress is an impairment of a mental
condition to which the CLA applies to determine personal injury damages, if the
cause of the damage is negligence. It then ought to be understood that the corollary
of that, is that if the claim for damages is not brought in negligence, the CLA should
not apply. This follows the purpose of the CLA.

In Insight Vacations, Basten JA further applied cases dealing with tortious actions to
justify how ‘disappointment’ formed ‘pain and suffering’ for the purpose of the CLA.
235
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237
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His Honour referenced New South Wales v Corby,238 another case regarding assault
although relating to a different provision of the CLA.239 Basten JA reiterated
statements from Ibbett240 and his own comment from Corby that: ‘The general
damages available for compensation for tortious conduct include damages for pain
and suffering. There is no basis for limiting pain and suffering to physical
suffering.’241 However, it is arguable that this line of cases based on tortious actions
bears no relevance to the claim for damages disappointment for a breach of
contract.242
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However, the CLA does not extend to a broad range of hurt, loss, harm or detriment as Basten JA
asserts. Tortious actions against infringement of one’s rights, be it a trespass, nuisance or defamation
do not incur the limitations imposed by the CLA: See New South Wales v Williamson (2012) 293 ALR
440 at 447 [34] French CJ and Hayne J:
[T]he claim for false imprisonment was necessarily a claim for damages on account of the deprivation of
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See also, New Zealand v Director General, Department of Housing [2006] NSWADT 173, an award
of damages for a psychological condition caused by the unlawful disclosure of information under
under s 55 of the Privacy and Personal Information Protection Act 1998 (NSW), was held by the
Tribunal President O’Connor DCJ, not a claim for damages ‘caught up in the net of the Civil Liability
Act:’ at [61]. The CLA ‘concern clearly was personal injury litigation of the usual kind (motor
accidents, public liability claims against councils, professional malpractice suits an the like):’ at [58].
Therefore, although Basten JA asserts the CLA does not refer to the cause, upon a proper reading of
the Act, it does appear to require negligence.
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(ii) Principle from Baltic Shipping

Basten JA considered Baltic Shipping that permitted the recovery of damages for
distress and disappointment on a breach of contract in the absence of a personal
injury.243 He referred to the statement of Mason CJ, discussing the principle that pain
and suffering is compensable as a personal injury.244 However, the actual point
Basten JA referenced from Baltic Shipping was obiter dictum only. This was not the
ratio decidendi of the case. The legal principle from Baltic Shipping is that even in
the absence of a personal injury, damages are recoverable for a breach of contract for
the failure by the promissor to fulfill their obligations.245 Damages for
disappointment and distress flow from breach of contract when the object of the
contract was to provide enjoyment, relaxation and freedom from molestation.246
Basten JA referenced Baltic Shipping only in the context that Mason CJ
acknowledged one could recover damages for pain and suffering for a personal
injury. This is not the distinguishing principle from the case that determined when a
claimant is entitled to an award of damages for disappointment and distress on
breach of contract.

243
244
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Baltic Shipping (1993) 176 CLR 344, 359-60:
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See Ibid 405 (McHugh J):
it should recognize that damages for distress or disappointment are recoverable in an action for breach of
contract if it arises from breach of an express or implied term that the promisor will provide the promisee
with pleasure or enjoyment or personal protection . . . or if it is consequent upon the suffering of physical
injury or physical inconvenience.

Baltic Shipping (1993) 176 CLR 344.
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Basten JA acknowledged the statement from the Chief Justice in Ibbett: ‘that injury
to reputation, deprivation of liberty and outrage, humiliation and insult are not
commonly referred to as forms of personal injury;’247 then continued: ‘Matters such
as grief anxiety, distress and disappointment may fall into a different category. They
can be elements of pain and suffering which are the subject of awards for noneconomic loss.’248 His Honour then compared the disappointment suffered as a ‘loss
of amenity’.249 Under the CLA the term is ‘loss of amenities of life’.250 This term
must be distinguished from the term ‘loss of amenities’ or loss of a benefit on breach
of contract. Furthermore, his Honour determined that this was not a claim of loss of
amenity therefore it seems curious as to why he should draw these comparisons.

Basten JA continued:
This is not a different concept from that accepted in Baltic Shipping; where such
damages are said to flow from a breach of contract, they are limited to the loss of the
benefit to be provided under the terms of the contract. These, however, are heads of
damage which fall within the general law understanding of non-economic loss and
the statutory definition of that term. Accordingly, they are subject to the constraints
imposed by s 16.251

Although Basten JA recognised ‘damages are said to flow from the breach of
contract’ and that ‘they are limited to the loss of the benefit to be provided under the
terms of the contract’ his Honour, did not distinguish that for a contractual claim for
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damages for disappointment and distress, the assessment of damages is the measure
of the benefit not obtained. The measure of the loss of a benefit is markedly different
to the measure of loss for pain and suffering caused by a personal injury.

(iii) Basten JA’s Concluding Statements

In Basten JA’s concluding statements on the issue of a separate head of damages for
disappointment awarded by the trial judge, his Honour remarked:
With respect, the distinction is not persuasive. Distress and disappointment are
closely related concepts, in a practical sense, and each is concerned with the loss of
enjoyment of an opportunity for recreation and relaxation. That loss falls within the
scope of available compensation under the general law principles for the tort of
negligence. To exercise one element so as to avoid the constraints imposed by s 16 of
the Civil Liability Act is an artificial exercise which does not accord with the
definition of ‘non-economic loss’. Such an exercise will almost inevitably give rise
to the risk of double counting.252

Although it would be hard to dispute that kinds of distress and disappointment
suffered on a personal injury caused by negligence, are in fact closely related
concepts; if the ‘disappointment’ suffered by a claimant is due to a breach of
contract, where the obligation was to provide pleasure or peace of mind, this is in
fact a completely different concept.

Based on the facts, Ms Young’s claim for damages for ‘disappointment’ was for the
enduring pain and suffering from the personal injury that was caused by the
negligent conduct of the bus driver. It was because of that consequential suffering
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that Ms Young was ‘disappointed’ and not able to enjoy the remainder of the tour.
Therefore, any claim for damages, actually derived from the personal injury caused
by negligence. As noted by Basten JA:
It is sufficient for present purposes to conclude that elements of distress and
disappointment resulting from the physical injury in the course of the holiday, would
have warranted inclusion in an award of damages for non-economic loss under the
general law in relation to negligence.253

In this case, any disappointment incurred by the claimant was part of the pain and
suffering as a consequence of the personal injury. Therefore, any award of damages
for non-economic loss appears to fall within the scope and therefore limitations
imposed by the CLA.

The award of damages Ms Young was claiming was for the non-economic loss for
pain and suffering that was a consequence of her injury. The CLA applied to the
award of damages because the basis of the action was in fact negligence. However,
their Honours failed to clearly distinguish the essential element of this case. The CLA
applies when the claim is based on negligence, a failure to exercise reasonable care
and skill that caused the personal injury. A claim for damages for a breach of an
obligation to provide pleasure, enjoyment or relaxation, is a distinguishable claim.
The claim is not ordinarily one of a failure to exercise reasonable care and skill, but a
breach of an expectation of an obligation under a contract.

It appears that the lower courts have picked up the statements in Insight Vacations,
without acknowledgment of the fact that the claim was based on the consequential
suffering of a personal injury caused by negligence. The effect of this is that a
plaintiff’s claim for damages for the loss of a promised expectation, when the object
253
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of the contract was to obtain a benefit, has been denied by the application of the
CLA. In addition, this raises the issue if a breach of a contractual obligation ought to
become a failure to exercise reasonable care and skill that is negligence?

2 Flight Centre v Louw

In Flight Centre v Louw,254 the plaintiff travel company Flight Centre, sought an
order by way of summons, to quash the judgment and award of damages for a breach
of contract resulting in inconvenience, distress and disappointment in line with Baltic
Shipping. In the Small Claims Division of the Local Court, Mr and Mrs Louw were
awarded $4,898.66 in damages, plus interest and costs.255 The Assessor determined
that as neither of the Louws suffered a personal injury the CLA did not apply to an
assessment of damages.256

(a) The Facts

The Louws contracted with the travel company, trading as Infinity Holidays, who
‘held itself out to be an expert in holiday destinations.’257 After informing the travel
company they were ‘after a unique and special tropical holiday’258 based on the
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recommendations provided to them the Louws booked to stay at the Meridien Hotel
in Bora Bora, Tahiti.259

However, the Louws’ experience was far from a ‘special holiday’. Construction
work was carried out at the hotel from 9.00 am to 4.00 pm Monday to Friday that
interrupted the Louws as they rested in their room. The workers distressed the
claimants with their noise. In addition, the workers distressed Ms Louw ‘by staring at
her.’260 Thirty-three percent of the beach was rendered inaccessible due to the
ongoing construction work. The defendants had not been given notice of the matters
when the booking was made. The Louws claimed ‘damages for breach of contract
resulting in inconvenience, distress and disappointment.’261

In reviewing the decision, Barr AJ relied on the two grounds put forth by the travel
company:
1. that the award of damages was not limited in accordance with s 16 of the CLA;262 and
2. the award of damages was not limited by s 31 of the CLA.263

(b) Ground 1 – Damages for Non-Economic Loss

In considering whether s 16 of the CLA applied to the assessment of the claimant’s
award of damages, Barr AJ acknowledged the Assessor’s reference to Baltic
Shipping: ‘where the object of the contract sued on was to provide pleasure and
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enjoyment or freedom from mental distress.’264 The Assessor also referred to Jarvis v
Swan Tours.265 However, Barr AJ noted that ‘in neither of those cases had the
plaintiff to show that the Act did not apply.’266

To determine if the CLA applied to the contractual claim for damages for distress and
disappointment Barr AJ relied on the statements from: Ibbett,267 Corby268 and Insight
Vacations,269 all cases where the claimant had suffered a personal injury. Particular
attention must be given to the actual statements Barr AJ relied on from Insight
Vacations.270 The only authoritative statement from the reported case of Insight
Vacations appears at [23] of Louw where Barr AJ cites Spigelman CJ:
I prefer the characterisation that grief, anxiety, distress and disappointment are
elements of pain and suffering, rather than ‘loss of amenities of life’, within the
definition of ‘non-economic loss’ in s 3 of the Civil Liability Act.271
I agree with Basten JA that the distinction between ‘distress’ and ‘disappointment’
drawn by the trial judge is unpersuasive. I agree that his Honour erred in awarding
damages for disappointment.272
264
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As explained above, Insight Vacations ought to be distinguished. Although in Insight
Vacations the court determined that distress and disappointment were elements of
pain and suffering, the distinguishing factor of that case was that the claim for
damages was based on suffering incurred by the claimant as a consequence of the
personal injury. Although the claim was initially framed as a breach of contract, the
cause of the claim was in fact the negligence of the tour company; their Honours did
not distinguish this essential factor in that case. Prima facie the Court in Insight
Vacations correctly determined that the CLA applied to an assessment of damages.
However in Louw the cause of the action was not negligence, but a breach of a
contractual obligation.

Barr AJ concluded on ground 1, referring to Insight Vacations that:
It seems to me that much assistance is to be gained from the several remarks of the
members of the Court of Appeal in the cases cited. In my opinion the inconvenience,
distress and disappointment experienced by the first and second defendants
constituted non-economic loss for the purposes of s 3, being pain and suffering. In
my opinion they constituted impairment of the mental condition of each of the first
and second defendants and so amounted to personal injury. It follows that the
assessor was obliged to ask himself, in accordance with s 16, whether the severity of
the non-economic loss was at least 15% of a most extreme case. He did not do so.
The plaintiff has established that there was an error of law and has made good its
case on the first ground.273

It is argued that Louw must be distinguished from Insight Vacations. The claimants
suffered no personal injury. The ‘injury’, was the breach of a contract that caused
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distress and disappointment from their ruined holiday. It does not appear that the
Louws had based their claim on negligence. A breach of a contractual bargain is not
ordinarily an action in negligence. It is interesting to note, that Barr AJ stated: ‘The
first and second defendants sued the plaintiff. Their claim was framed in contract but
the precise way in which breach was pleaded is of no present importance.’274
Respectfully, following the argument above, this does not appear to be a correct
assumption. The CLA applies to claims where the basis of the claim is in negligence
that caused a personal injury. Regardless of what the ‘pleading may have implied’275
a case must be run on the basis of negligence for the CLA to apply.276 Further to this,
if the claimants did not plead their case in negligence, the second ground brought by
the travel company bears no relevance to the case.

(c) Ground 2 – Pure Mental Harm Resulting from Negligence

The second ground addressed by Barr AJ was that the Assessor failed to limit the
award of damages in accordance with Part 3, s 31 of the CLA.277 Outlining the
relevant sections under Part 3 of the Act - Mental Harm, Barr AJ determined that as
the ‘injury’ was an impairment of the Louw’s mental condition, by s 27 of the CLA
they suffered mental harm.278 Further, his Honour determined that the harm suffered
was ‘pure mental harm’ rather than consequential mental harm as neither claimant
274
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suffered a personal injury of any other kind.279 Therefore, by s 31280 there was no
liability to pay damages for pure mental harm resulting from negligence unless the
harm consists of a recognised psychiatric illness.281

Barr AJ sated: ‘In my opinion the pure mental harm suffered by the first and second
defendants resulted from negligence constituted by the plaintiff's failure to exercise
reasonable care and skill.’282 This was reasoned by outlining the judgment of the
Assessor, notably, that the breach of implied terms in a contract amounted to a
finding that Flight Centre failed to take reasonable care and skill in giving its
advice.283 Barr AJ held: ‘That was negligence as defined by s 27. It follows that there
was no liability for the harm suffered by the first and second defendants and that the
Assessor erred in law in awarding damages. The plaintiff has made good the second
ground.’284 However, it does not appear that the Louw’s claim was based on
negligence, nor was their claim for damages based on Insight failing to take
reasonable care and skill in giving advice. The Louw’s claim, following the principle
from Baltic Shipping, was that the travel company, in a breach of contract, failed in
their obligation to provide what was bargained for under the terms of contract.

Notwithstanding the court was satisfied that Flight Centre breached the implied term
of the contract, rather than assessing the measure of damages against the loss of the
contractual expectation bargained for, his Honour found the travel company
‘negligent’ and assessed the damage as a personal injury. Determining that their
injury was not determined as the most 15% of a severe case, their claim for damages
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was restricted by s 16 of the CLA. Further, as Barr AJ found that the Louws suffered
pure mental harm, ‘caused by negligence,’ as neither plaintiff suffered a recognised
psychiatric injury, there was no liability to pay damages.285 Subsequently the Louws
were denied any remedy. However, reiterating the essential point, the Louw’s claim
was not based on negligence, nor did they incur a personal injury. If a case of
negligence was not run by the claimant, it is not for the court to imply that the
damage resulted from negligence.286

(d) A Failure to take reasonable care and skill: Negligence or a Breach of Contract?

In Louw, Barr AJ asserted that the breach of contract was a ‘failure to take
reasonable care and skill.’287 Therefore, his Honour determined that the CLA applied
to limit the award of damages. The very essence of contract law is that on breach of a
term of the contract, the wronged party has a right to a remedy. It is not for the court
to impart the principles of negligence, a failure to take reasonable care and skill, into
an action for a breach of contract. As outlined in Chapter 1, while there is a duty
under a contract to exercise reasonable skill and care, this is analogous to the
negligent standard of care. The strict obligation to perform the agreed terms of a
contract is a higher standard.288 While it is not entirely clear how the claimants
pleaded their case, or the language used, Barr AJ’s assertion that ‘the precise way in
which breach was pleaded is of no present importance,’289 does not appear correct. If
a contractual promise is not performed, this gives rise to an action in damages.290
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Notwithstanding a plaintiff’s entitlement to recover damages flowing from a breach
of contract,291 the contractual doctrine of de minimus non curat lex rule: ‘the law
does not concern itself with trifles’ might deny compensatory damages if a plaintiff
cannot prove the breach caused loss. However, on a breach of contract a plaintiff is
still entitled to nominal damages.292 Therefore, even if the court felt the Louws’ has
not been able to prove their loss, they still ought to have received a nominal sum for
the breach of contract.

What appears to be the ratio decidendi from Louw is that any claim for damages for
inconvenience, distress and disappointment, even on a breach of a contractual
obligation, ought to be classed as a claim for personal injury damages. Therefore,
any compensation awarded to the claimant is damages for non-economic loss. By
application of the CLA, any award of damages for non-economic loss must be at least
15% of a most extreme case,293 or the claimant is denied a remedy. However,
assessing damages on the extent of the injury is not the measure of damages awarded
on a breach of contract. The Court of Appeal in Insight Vacations failed to
distinguish the essential factors of that case. Ms Young’s claim was in fact based on
the consequential suffering of a personal injury caused by negligence. The ratio
decidendi from Insight Vacations has been interpreted and applied by Barr AJ in
Louw to restrict a contractual claim for damages for distress and disappointment,
291
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where it should not apply. The non-economic loss claimed in a breach of contract is
not, and should not be regarded as a claim for personal injury damages. The opinion
of this argument is that the application of the CLA to restrict the award of damages
for breach of contract in Louw was an error of law.

C Conclusion

The CLA was introduced to address a number of perceived crises, specifically the
increase in awards of damages for personal injury claims. Notwithstanding the Act
applies to claims for non-economic damages, the Act does not restrict all claims for
such damages. That was not the purpose or intention of the Act. The CLA should
only apply to limit a claim for damages when the claim is for personal injury
damages caused by negligence. Notwithstanding a claim for a spoiled holiday seeks
an award of damages for non-economic loss, the award for damages is for a loss of
an expectation flowing from the breach, when the object of the contract was to
provide enjoyment or relaxation; this is not a claim for personal injury damages.
Broad parallels were drawn between two conceptually different heads of damages.
The application of the CLA has had the effect of limiting and in some cases
completely restricting awards of damages for disappointment and distress.
Compensation for non-economic loss on a breach of contract ought to be assessed on
the loss of the value of the expected benefit, or on consequential losses flowing from
the expected benefit as explained further in Chapter 3. The CLA ought not apply to
restrict the unique award of damages for distress and disappointment on breach of a
contract.
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IV CHAPTER 3

THEORETICAL PRINCIPLES OF NON-PECUNIARY LOSS

A Part 1: Compensation for Non-Pecuniary Loss in Contract

This chapter is a theoretical analyse of how a plaintiff may recover damages for the
different types of non-pecuniary losses on breach of contract. The chapter is divided
into two parts. The first part explains the distinction between positive and
consequential non-pecuniary losses that may be recoverable on a breach of
contract.294 It is only certain consequential non-pecuniary losses, caused by a breach,
without any additional loss of a promised benefit that an award of damages might fall
under the scope of damages governed by the CLA. The second part of this chapter
focuses on a recent English Court of Appeal case Milner v Carnival Plc.295 In this
case Ward LJ provided guidance to the lower courts and to practitioners for the
correct measure and assessment of damages for spoiled holiday claims.296 This
chapter highlights how the application of the CLA to limit the claim of damages for a
breach of contract is against the principles of compensatory damages for a breach of
contract. When assessing a claim for damages on breach of contract, the courts ought
to give more consideration to the cause of the loss and the type of non-pecuniary loss
that is actually being claimed. Finally, alternative actions under the Australian
Consumer Law297 are briefly highlighted where claims of damages for breach of a
legitimate expectation in a contract do not incur the limitations of the CLA.
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1 Positive or Consequential Non-Pecuniary Loss

Damages for non-pecuniary loss may be recoverable by a plaintiff when the loss
suffered as a result of the breach falls under the exceptional categories of Watts v
Morrow.298 However, all types of loss falling under these exceptional categories are
not, as McKendrick and Worthington describe, ‘dealing with the same issue’.299 The
authors divide types of non-pecuniary loss that may be sought on breach of contract
into two principle categories: a positive loss and a consequential loss.300 Damages for
a positive loss are sought by a failure of the defendant to confer a promised nonpecuniary benefit.301 Damages for a consequential loss are sought to compensate for
the non-pecuniary loss suffered as a result of the breach of contract.302 This
classification of loss is similar to that expressed by Lord Scott of Foscote in Farley v
Skinner303 where he distinguished between:
the injured party has been ‘deprived of something of value but the ordinary means of
recovering the damage are inapplicable’ and the case ‘where the injured party seeks
to recover the consequential damages in respect of the ‘inconvenience or discomfort’
that has been suffered as a result of the breach.304

Categorising the ‘actual loss’ a plaintiff seeks damages for into types of nonpecuniary loss, further highlights how a claim for damages for distress and
disappointment ought not to be regarded as a claim for personal injury damages.
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(a) Positive Non-Pecuniary Loss

The type of cases where a party claims for a positive non-pecuniary loss, are those
where:
the defendant, expressly or impliedly promises to confer a non-pecuniary benefit on
the claimant or the effect of the breach was to deny the claimant the non-pecuniary
benefit which she would have obtained from performance in accordance with the
terms of the contract.305

(i) Expressed Promise

A positive loss can be further subdivide into cases where the defendant has expressly
promised to confer a non-pecuniary benefit ‘to secure a state of affairs which will
bring pleasure or at least ensure peace of mind on the claimant.’306 A non-pecuniary
benefit, such as peace of mind, might be out of the scope of the general object of the
contract, however as in Heywood v Wellers,307 if the defendant had expressly
promised the benefit upon entering the contract, the claimant need not prove the
object of the contract as the benefit was one which was known to the parties and
forms an important term of the contract.308 Upon a breach of that important term, the
law would recognise the non-pecuniary interest and award damages in respect of the
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non-performance of the agreed obligation that the plaintiff was entitled, however
deprived.309 The loss is the failure to confer a promised positive non-pecuniary
benefit on the party. The assessment of damages for the loss of the benefit is the
measure of the advantage that the party had contracted for. Damages for the loss of
an expressed contractual benefit have nothing to do with the recovery of damages for
a personal injury.

(ii) Implied Promise

The second type of positive loss consists of ‘cases in which the defendant impliedly
promises to confer a non-pecuniary benefit’310 on the plaintiff. While the defendant
may not have expressly promised to provide peace of mind, enjoyment or relaxation,
or to take reasonable care to provide a non-pecuniary benefit, it is clear that the very
nature and custom of the contract is ‘inextricably bound up with enjoyment the
claimant hopes to thereby obtain.’311 Holiday cases fall in to this type of positive
loss. In these types of cases, ‘the law will readily imply an obligation to provide such
pleasure.’312 When the obligation to provide a benefit is implied by law a claimant
can recover damages for the failure of the defendant to provide that implied
promised benefit.313 The claimant is recovering damages for the loss of the value of
the implied promise, to provide peace of mind, enjoyment or relaxation. Again, this
type on non-pecuniary loss has nothing to do with a personal injury or suffering
synonymous with a personal injury.
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(iii) Objective Added Value

The first two types of positive losses that fail to confer a non-pecuniary benefit focus
on the promise made by the defendant. The third class of cases highlighted by
McKendrick and Worthington looks to the objective added value that the contract
specified and the claimant reasonably assumes upon entering the contract. While
there is an overlap with the previous types of cases, the difference is that the benefit
need not be promised, ‘it suffices that the breach resulted in an objective nonpecuniary loss to the claimant.’314 These cases focus on the position of the claimant
because of the breach, rather than the promise of the defendant.315 The difference is,
in assessing damages the court looks to the objective added value the claimant
reasonably expected upon entering the contract. In some cases the objective added
value may exceed the market price of performance of the defendant.316 This is the
case of the wedding photographer who, in breach of contract, fails to turn up.317 The
loss incurred by the claimant exceeds the market price of performance, as the value
to the party who expected photos taken of their wedding day exceeds the actual cost
of the photographer. The court therefore assesses the objective added value to
compensate for the failure of performance. Damages for the objective added value
are not a subjective assessment of personal suffering quantified on a percentage
scale, as personal injury damages are determined and assessed under the CLA.318

314

McKendrick and Worthington, above n 15, 304.
Ibid.
316
Ibid.
317
Diesen v Samson (1971) SLT (Sh Ct) 49 cited in ibid.
318
CLA s 16(1), see also Parmegiani et al, above n 188 and accompanying text.
315

69

(iv) Subjective Added Value

The fourth class of cases, where on breach of contract the plaintiff sustains a positive
loss, concerns the subjective added value that the claimant placed on the particular
contractual specifications. In Ruxley Electronics and Construction Ltd v Forsyth319
the claimant contracted for a swimming pool to be built to a specific depth. The
required specifications added no objective financial value to the swimming pool.
However, the specific depth of the swimming pool was subjectively important to the
claimant. On breach of that required specification, damages were awarded to
compensate the claimant’s subjective added value.

While Ruxley has generally been regarded as a ‘loss of amenity case’,320 in that the
claim was for a consequential non-pecuniary loss,321 this view has been challenged in
that the loss should more accurately be described as a ‘defeated expectation.’322 The
claim for damages was to ‘recover the value of the promised performance which had
not been supplied by the party in breach.’323 Thus Lord Scott in Farley stated:
… that if a party’s contractual performance has failed to provide to the other
contracting party something to which that other was, under the contract, entitled, and
which, if provided, would have been of value to that party, then, if there is no other
way of compensating the injured party, the injured party should be compensated in
damages to the extent of that value.324
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The overriding principle of which damages are awarded for a non-pecuniary loss is
that the law of contract recognises the value of a promise. ‘The conception of loss
recognised by the law of contract now extends beyond purely financial losses and
instead has as its focus the performance for which the claimant contracted.’325 If the
promise in performance of the contract is to provide a non-pecuniary benefit, that is
enjoyment, relaxation or freedom from molestation, a breach of that promise is a
positive loss for which the claimant is entitled to recover damages. The measure of
damages and assessment of loss is the value of the benefit that was expected on
entering the contract.

In Louw, Barr AJ interpreted the loss of the claimants as the type of loss suffered by
a personal injury. On this interpretation, Barr AJ determined that the non-pecuniary
loss must be assessed in accordance with the severity of that loss in accordance with
the CLA. Their claim for damages was denied. However, the Louws sustained a
positive loss by the non-performance of a non-pecuniary benefit. Barr AJ
acknowledged that the travel company breached an implied term of the contract in
that they failed to provide a relaxing and tranquil resort. It follows that damages
ought to have been assessed on the value of the promised benefit that the claimants
expected however failed to obtain because of the breach. The value of the lost
promised benefit should have been assessed on an objective standard, rather than a
purely a subjective assessment of suffering.326 Determining that the Louw’s claim for
damages ought to be assessed in accordance with the CLA appears to amount to ‘a
result that is manifestly absurd or is unreasonable.’327 The claim for damages was for
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a breach of the promise to provide a tranquil holiday. The Louws were not claiming
personal injury damages.

Where the CLA might apply to a claim for damages on breach of contract is when a
plaintiff suffers a type of consequential non-pecuniary loss. These type of losses fall
into McKendrick and Worthington’s second category of non-pecuniary loss.
However, once again these types of losses can further be classified depending on the
type of consequential non-pecuniary loss and the actual breach of the obligation that
may sometimes also result in a positive non-pecuniary loss. If these two factors are
combined in the assessment of damages, then the CLA ought not apply.

(b) Consequential Non-Pecuniary Loss

Damages awarded for consequential non-pecuniary losses are those types of losses
where the claimant has suffered a consequential loss or injury caused by the breach
of contract. These types of damage include: physical injury, psychiatric illness,
inconvenience and mental distress and disappointment.328 If the type of
consequential loss involves a personal injury, the plaintiff might also recover
damages for pecuniary losses, for example loss of earnings, depending on the extent
of the injury suffered by the party.329 Some of these classes of consequential nonpecuniary losses are the types of injury where the CLA would apply.
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(i) Personal or Physical Injury

Where a party suffers a ‘personal injury’ caused by a breach of contract, there
‘would seem to be no doubt that damages recoverable for personal injury caused by a
breach of contract would include the normal non-pecuniary losses.’330 A claimant
can recover damages for the non-pecuniary losses provided the damage is not too
remote a consequence of the breach of contract.

In Summers v Salford Corp a tenant was cleaning a window when the sashcord
broke, the window fell, and her hands were badly injured.331 The claimant
successfully sued the landlord for a breach of the covenant of fitness for habitation.
There was ‘nothing to suggest that the award of damages was not based on the
normal assessment for personal injury.’332 Additionally, other cases where a plaintiff
has been injured by a breach of a landlords covenant to repair, a tenant has
successfully sued and claimed damages to compensate for the personal injury.333 In
these cases it was not necessary to bring concurrent actions of liability in tort and
contract. The measure of damages for the personal injury suffered was based purely
on the assessment of the extent of the injuries incurred by negligence. The defendant
was liable for the foreseeable physical injury suffered by the claimant as a result of
the breach. In these cases there is no assessment of the value of the promise of an
expectation. The injury suffered was due to negligence.334 This is the type of
consequential non-pecuniary loss, flowing from a personal injury: be it bodily injury,
pain and suffering or mental impairment that the CLA applies.
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Other cases of a consequential non-pecuniary loss where the CLA might apply to
limit awards of damages are professional negligence cases. Even though parties are
in a contractual relationship, unless the expectation or object on entering the contract
was to provide a non-pecuniary benefit, any consequential losses (psychological or
mental suffering) are assessed purely on the basis of the injury. Damages can be
recovered provided the loss is not too remote a consequence of the breach. As in the
case of Cook v Swinfen Lord Denning stated: ‘just as in the law of tort, so also in the
law in contract, damages can be recovered for nervous shock or anxiety state if it is a
reasonably foreseeable consequence.’335

The distinguishing factor of these cases, in which the CLA would apply, is that the
‘wrong’ is a breach of a duty of care. The basis of the injured party’s loss is actually
a negligence claim. Without a contractual promise to provide a benefit or added
value, the defendant party has no contractual duty to protect against non-pecuniary
consequential losses, like pain and suffering beyond the normal tortious obligation of
duty of care.336 This however, does not mean that all consequential non-pecuniary
losses suffered by a plaintiff, on a breach of contract, ought to incur the limitations of
the CLA. As always in the law, cases are not always confined to neat classifications.
A case example is the physical discomfort or inconvenience suffered by the claimant
as a consequence of the breach in Watts v Morrow.337

In Watts v Morrow, the claimants contracted the defendant to perform a full
structural survey on a house. On reliance of the survey, the claimants purchased the
house. Shortly after moving in they discovered the house required major repair work.
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The Court of Appeal determined that the claimants were not entitled to recover
damages for disappointment and distress suffered as a result of the breach, without
any express or implied benefit in the ordinary course of the contract. The court held
that a contract for surveying a house was itself not a contract to receive a promised
benefit.338 However, the court could not deny the ‘deplorable conditions’339 the
claimants had to endure while the repair work was carried out. The claimants were
awarded damages, as a consequence of the breach of performance, for the ‘physical
discomfort or inconvenience resulting from the breach and the mental suffering
directly related to that inconvenience and discomfort.’340 The type of inconvenience
the claimants suffered might be more analogous to nuisance cases,341 where
inconveniences suffered by a claimant might ‘consist of a noise, a smell or some
other activity which has a sensory impact.’342 While this opinion of ‘inconvenience’
has been challenged343 the essential point is that not all consequential non-pecuniary
losses caused by a breach of contract can realistically be regarded as a claim for
personal injury damages.344
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(c) Overlap of the Non-Pecuniary Losses

When a plaintiff expects performance entering a contract, even if the expectation
falls outside the scope of a promised benefit (positive loss), damages are still
recoverable for the consequential loss, such as physical inconvenience and
discomfort suffered on a breach of contract. These types of consequential losses are
not always a personal injury. Types of non-pecuniary losses might be of the kind
found on breach of contract in home building cases. If the loss incurred by the
claimant stems from a reasonable expectation of a promised benefit, even if that
promise falls outside the scope ordinarily implied into those kinds of contracts, it is
reasonable for the court to measure the lost contractual benefit by reference to the
type of discomfort suffered as a consequence of the breach.345

A non-pecuniary consequential loss cannot always be regarded as a type of suffering
incurred by a personal injury. Further to this, there may be cases where
notwithstanding the breach is negligence that caused a personal injury, the claimant
may still suffer a positive loss. It follows, that the measure of the non-pecuniary loss
is not purely based on the measure of the losses incurred by the personal injury but
also the measure of the lost benefit.

This line between the overlap of consequential and positive non-pecuniary losses is
slightly more difficult to distinguish. Take for example the case of Insight Vacations,
it has been outlined that the basis of Ms Young’s claim was in fact on the
consequential suffering that flowed from the personal injury caused by negligence.
The claim for damages then falls within the scope of the CLA. However, if it were
345

See Hobbs v London & South Western Railway Co (1875) LR 10 QB 111; Watts v Morrow [1991]
1 WLR 1421, 1445.

76

the case that because of the injury Ms Young was unable to complete the final part of
her holiday, notwithstanding the personal injury was caused by negligence, in
addition to the negligent breach, the travel company would have also been in breach
of their contractual obligation to provide a 20-day tour. The claim for damages for
disappointment and distress would then be for the non-performance of the full 20day tour, combined with the disappointed expectation of not receiving the benefit.
This is analogous to the award of damages in Baltic Shipping. The courts would
always be considerate of avoiding double compensation, which appears to be a
decisive factor in Insight Vacations. Ms Young completed the 20-day tour, she
simply didn’t enjoy it because of the residual suffering caused by the personal injury.
Depending on the facts of each case, a consequential non-pecuniary loss might also
include a positive loss. If damages are assessed on the value of a positive loss
combined with a consequential loss, then the CLA ought not apply to limit an award
of damages.

2 Conclusion

In many cases there may be a fine line in determining the exact type of nonpecuniary loss suffered by the plaintiff. Particularly when it comes to distinguishing
types of consequential non-pecuniary losses incurred on a breach. Nevertheless,
when the contract promised performance of a non-pecuniary benefit, and the
defendant failed in their contractual obligation, the plaintiff ought to be awarded
damages for the loss of the value of the expected benefit. The measure of damages in
Flight Centre v Louw346 should have been the assessment of the value of the
expectation that the defendants promised to the claimants on entering the contract,
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however, failed to perform. Assessing the Louws’ loss as a personal injury and
applying the CLA to limit the award of damages, as argued, is not correct.

On breach of contract, resulting in a spoiled holiday, an award of damages for
disappointment and distress has generally been regarded as an award of damages for
non-pecuniary loss. However, when the breach causes the plaintiff to lose a positive
benefit, the value of the lost benefit might be considered a pecuniary loss. In a recent
judgment by the English Court of Appeal, Ward LJ outlined the kinds of losses that
might be claimed for a spoiled holiday and the correct measure and assessment of
those damages.347

B Part 2: Awards of Damages in Holiday Cases

Prior to the decision handed down by the English Court of Appeal, the lower courts
in England and Wales ‘were struggling to assess damages in holiday claims in a way
which was consistent and proportionate.’348 The judgment by Lord Justice Ward in
Milner v Carnival349 provides authoritative guidance on the English position of the
correct measure and assessment of damages for ruined holiday cases.
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1 Milner v Carnival – The English Position

The Milners booked a 106-day world cruise on the Queen Victoria 18 months prior
to passage with Carnival PLC, trading as Cunard. The passage cost £59,052.20. The
Milners were promised and expected ‘star treatment’.350 The description in the
brochure gave the expectation the claimants were in for the experience of a life-time.
In reality, their expectations fell far short and they did not receive what they
bargained for.351 For a breach of contract, at the first instance the County Court
awarded the claimants: £2,500 each for the diminution in the value of the luxury
cruise and £7,500 each for the distress and disappointment when the cruise did not
match their expectations. Mrs Milner was also awarded £2,000 for her wasted
expenditure on formal dining gowns.352 The Court of Appeal reduced the total award
of damages from £22,000 to £12,000 and took the opportunity to provide guidance
on ‘the appropriate measure of damages in a “holiday” case.’353

(a) The Facts

The Milner’s experience consisted of sleepless nights due to constant noise and
vibration in the cabin.354 In turn, this affected Mrs Milner’s chest problems and
asthma. During the cruise, Mr Milner suffered from ulcers. Upon seeing the cruise
doctor he was told the ulcers were stress related. The disturbance in their cabin was
so bad they were offered an alternative cabin. However, they were only able to stay
in the alternative room for a few nights before they were returned to their original
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suite with the unbearable noise. The uncertainty of the ongoing situation caused
additional stress, particularly to Mrs Milner, who became more distressed by the day
and would often wake in the middle of the night in tears. The claimants were offered
an alternative suite, however, it was not to the standard that they had requested or in
the correct area of the ship. This was of such importance to them, that they had
booked 18 months in advance to secure their preference. In addition, Mrs Milner had
wasted expenditure on 21 formal gowns purchased specifically for the cruise, which
were a necessity for the regular formal occasions. Twenty-eight days into the cruise
the Milners disembarked the Queen Victoria missing 78 days of the holiday. At the
point of disembarkation the Milners claimed that they were exhausted, suffering
from sleep deprivation and were both unwell. They spent six weeks at their port of
disembarkation at their own expense before joining a different Cunard ship for the
return journey to Southampton. Cunard offered, and the Milners accepted a refund of
£48,270. However, their claim in addition to the refund was damages for diminution
in value, distress and disappointment and wasted expenditure on the dresses.355

(b) The Measure of Damages

Ward LJ, somewhat refining the traditional measure of damages for breach of
contract and highlighting the expectation deficit principle, stated:
It is trite law that the measure of damages is such compensation as will place the
claimants, so far as money can do so, in the same position as they would have been in
had the contract been properly performed. The task is to compare and contrast what
was promised and what was received, acknowledging that money cannot truly
compensate for this deficit.356
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Ward LJ drew attention to Lord Hoffman’s observation in Banque Bruxelles Lambert
v Eagle Star Insurance Co: ‘Before one can consider the principle on which one
should calculate damages to which a plaintiff is entitled as compensation for loss, it
is necessary to decide for what kind of loss he is entitled to compensation.’357 Ward
LJ determined that the four kinds of losses the Milners might be compensated for
were:
1. pecuniary losses, for the diminution of value where the loss is the monetary
difference between what was bought and supplied;358 and
2. consequential pecuniary loss, for out of pocket expenses;359 and
3. non-pecuniary losses under physical inconvenience and discomfort, as long
as the personal inconveniences are ‘sufficiently serious;’360 and
4. mental distress.361

(c) The Assessment of Damages

Ward LJ acknowledged the difficulties in assessing a precise sum of damages for
non-pecuniary loss.362 Further, noting that tracing the awards in previous holiday
cases ‘is not a particularly fruitful exercise because the facts of one case will be
357
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infinitely different from the facts of the next.’363 Ward LJ then highlighted the factors
that ought to have a bearing on the amount of damages awarded unique to claims in
holiday cases. Those factors include: the type of holiday that the party had bargained
for; such as a special occasion like a honeymoon, or if simply an ordinary package
holiday;364 and the nature of the breach, that is the features of the holiday that were
not performed that were regarded as the primary features.365 Further, Ward LJ
stressed there ought to be comparability and ‘some consistency’ with the awards of
general damages in personal injury cases where psychiatric injury has been
suffered.366

Notwithstanding consideration is given to the quantum of damages awarded in
personal injury cases, the essential point is that any scale used to assess personal
injury damages is it is not the primary consideration, or in fact the only consideration
given to the assessment of damages for distress and disappointment. Ward LJ quoted
Lord Denning in Jackson v Horizon Holidays Ltd:
In Jarvis … it was held by this Court that damages for loss of a holiday may include
not only the difference in value between what was promised and what was obtained
but also damages for mental distress, inconvenience, upset, disappointment and
frustration caused by the loss of the holiday…

363

Milner v Carnival [2010] 3 All ER 701, 714 [37]; However, Ward LJ still noted the quantum of
damages awarded in other holiday cases: Jarvis v Swans Tours Ltd [1973] QB 233; Jackson v Horizon
Holidays Ltd [1975] 1 WLR 1468; Kepple-Palmer v Exus Travel [2003] EWHC 3529.
364
Milner v Carnival [2010] 3 All ER 701, 714 [37].
365
Ibid.
366
Ibid 715-5 [38]-[39]. Ward LJ noted the factors to be taken to account when valuing claims for
personal injury. Noting the guidance given by the Judicial Studies Board: ‘Awards are divided into
cases where the problems associated with those factors are severe, moderately severe, moderate and
minor;’ at [38] and other fields where damages are awarded for the affront to feelings such in sexual
and racial discrimination cases: at [39]; See Judicial Studies Board, Guidelines for the Assessment of
General Damages in Personal Injury Cases (Oxford University Press, 9th ed, 2008).

82

People look forward to a holiday. They expect the promises to be fulfilled. When it
fails, they are greatly disappointed and upset. It is difficult to assess in terms of
money; but it is the task of the judges to do the best they can.367

Ward LJ further acknowledged that damages for disappointment and distress should
be governed by policy considerations in that ‘awards in this area should be restrained
and modest.’368

From the four kinds of loss that the Milners might receive compensation, Ward LJ
narrowed the Milner’s loss to be assessed under two heads of damages: the
diminution in value, and distress and disappointment.369 Stressing, that there should
be ‘no duplication of damages and so it is always salutary to stand back and look at
the sum of the two elements in the round before arriving at the figure to award.’370

For the diminution of value, the task was to:
assess the difference between what the supplier contracted to provide and what was
actually provided. It is essentially an assessment of a pecuniary loss. It is essential to
exclude from this consideration how the client felt about the diminution in the service
supplied, for therein lies the risk of duplication of damages.371

Ward LJ determined that ‘the value of the cruise was diminished by one-third when
regard [was] had overall to that which was not provided balanced against that which
was enjoyed.’372 In consideration of what the Milners actually paid (taking into
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account the refund they received) a total of £3,500 was awarded for the diminution in
value.373

‘As for damages for physical inconvenience, discomfort and mental distress, part of
the task was to compare the expectations against the reality.’374 Ward LJ took into
account the circumstances and ordeals that the Milners suffered. His Lordship
concluded that ‘the indisputable fact is that the holiday of a lifetime was ruined for
them’.375 In assessing the quantum of damages for disappointment, distress and
physical inconvenience, Ward LJ compared the judge’s initial award of damages to
the awards for psychiatric damage in personal injury cases, for injury to feelings and
bereavement cases.376 However, Ward LJ asserted:
Damages under these heads are of course not entirely comparable with damages in
holiday cases … one is not disabled, the psyche is not injured and one gets on with
life. Every time one thinks back, one relieves the horror but the reliving is transitory
… distress falls into a different and less serious category.377

While the quantum of damages for disappointment and distress should be consistent
with the level of damages awarded in personal injury cases, it is not the sole
consideration. Compensation for disappointment and distress is awarded on the basis
of a party’s lost expectation that was bargained for in the contract. Ward LJ
concluded that ‘the right sums to award for inconvenience and distress were £4,000
for Mr Milner and £4,500 for Mrs Milner.’378 Combined with the pecuniary damages
awarded for the loss in diminution in the value of the holiday, the Milners were
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awarded a total of £12,000 for the failure of Cunard to meet the Milners’ legitimate
expectations.379

(d) Conclusion

In Milner v Carnival the English Court of Appeal outlined the basis on which
damages are awarded for a breach of contract that fails to meet the claimant’s
expectations. Damages are awarded for: the diminution in the value of the expected
benefit; that is the pecuniary loss of what was bought and supplied, combined with a
sum awarded for disappointment and distress. To avoid the constraints of the CLA a
plaintiff claiming damages for breach of a failed expectation might be wise to claim
their loss as a pecuniary loss. This does not appear to be limited by the CLA, which
refers to types of pecuniary losses as: loss of earnings,380 a claimant’s prospects,381
gratuitous attendant care services,382 capacity to provide domestic services383 and
loss of superannuation entitlements.384 Clearly, none of these relate to a claim for a
loss of value of a contractual benefit. Further, when assessing an award of nonpecuniary damages the ‘task was to compare the expectations against the reality’.385
A measure of expectation against reality is not analogous to the measure of suffering
caused by a personal injury, which measures the extent of suffering only. These
factors distinguish an award of damages for a contractual claim for damages for
disappointment and distress, and a claim for damages for suffering caused by
personal injury. The CLA should not apply to the former, only the latter.
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The guidelines put forth in Milner v Carnival to the correct assessment of damages
for a spoiled holiday suggest one means of ensuring the CLA does not limit a
contractual claim for damages for disappointment and distress. In addition, a
claimant might consider alternative actions brought under the Australian Consumer
Law.386

2 Australian Consumer Law

A party may have alternative actions and right to a remedy for breach of a
contractual expectation for a spoiled holiday under the Australian Consumer Law
(‘ACL’).387 The ACL protects certain consumer guarantees and implies minimum
standards and obligations that apply to contracts for the supply of goods and
services.388 The Australian Commonwealth has published a guide by the Australian
Competition and Consumer Commission, specifically dealing with breaches of
contractual obligations for travel and accommodation.389 A breach of consumer
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guarantees may be; a failure to provide services with due care and skill;390 or a
failure to provide a service fit for purpose, depending on the representations
expressly or impliedly made to the consumer.391 The Guide does not deal with the
breach of guarantees as a personal injury. The breach of the defendant is a failure to
provide the guarantees promised in the contract.392 In addition, under the ACL, a
party can also bring actions for: misleading or deceptive conduct,393 or for false or
misleading representations about services.394 A plaintiff successfully bringing a
claim under these actions can seek monetary damages.395 It therefore seems curious
when parliament clearly aims to protect such consumer rights, that the NSW
judiciary will impede them by applying the CLA to limit an award of damages.

V CONCLUSION

The principles of compensatory damages for a breach of contract were outlined in
Chapter 1. Where a party sustains a loss ‘he is, so far as money can do it, to be
placed in the same situation, with respect to damages, as if the contract had been
performed.’396 Where the object of the contract is to provide pleasure, enjoyment or
relaxation, the plaintiff is awarded damages to compensate the loss of the legitimate
expectation. Until recently, the common law head of damages for disappointment
and distress governed this area of law. However, the introduction of the CLA has
390
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resulted in a contractual claim for ‘non-pecuniary’ damages for disappointment and
distress to incur the limitations and restrictions imposed by the CLA.

Chapter 2 considered the policy behind the implementation of the CLA. It was
highlighted that the introduction of the Act was based upon a perceived crisis in the
insurance industry. The chapter argued that the essential elements invoking the
application of the CLA were that, the party suffered a personal injury, caused by the
failure to act with reasonable care and skill. The impact that the CLA had on a
contractual claim for damages for disappointment and distress was then considered
by the critical analysis of two cases, Insight Vacations v Young397 and Flight Centre
v Louw.398 In both cases, the NSW court determined that the CLA applied to limit the
award of such damages. However, the distinctive fact in Insight Vacations was that
the claimant suffered a personal injury that was caused by negligence, or a failure to
exercise reasonable care and skill. Therefore, the claim for damages was in fact
based on the suffering that was a residual consequence of the personal injury. This
suffering, or disappointment, meant the claimant was unable to enjoy the remainder
of the holiday. For this kind of situation, where the claim is based on the
consequential disappointment or distress caused by a personal injury, the CLA ought
to apply to determine damages. The case of Louw is distinguished as the party’s
claim was without a personal injury, but for the breach of a promised contractual
expectation. Contractual expectations are determined by the express or implied terms
of the contract. When a party enters a binding contract for a holiday, if the promises
that create the expectation are not fulfilled, the travel company is in breach of
contract. Contractual obligations or ‘duties’ do not depend on a set of ‘foreseeable’
consequences. The claim is not based on a failure to exercise reasonable care and
397
398
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skill, but a breach of the terms on the contract. Therefore, the wronged party ought to
receive damages for the loss of the value of the expectation. Louw was not a claim
for personal injury damages. Although the NSWCA in Insight Vacations failed to
distinguish this type of loss, the Court did not need to. The loss suffered in Insight
Vacations was not due to the failure to provide an agreed obligation: the defendants
breached their duty of care. There is a distinct difference in how the loss occurred,
the type of damages that were sought and a distinct difference in how damages to
compensate the loss ought to be assessed.

Finally, in Chapter 3, the different types of contractual non-pecuniary losses were
further explored through a theoretical analysis. When the claimant suffers a positive
non-pecuniary loss, they ought to receive damages for the loss of the value of the
expected benefit. Damages are assessed on the objective, or subjective value of the
promise. It has been argued that this cannot be regarded as a claim for personal
injury damages. If the claimant suffers a consequential non-pecuniary loss it is only
when the wrong, being a failure to exercise reasonable care and skill, causes a
personal injury that the consequential non-pecuniary losses are the type of losses that
ought to incur the limitations of the CLA: this was the case of Insight Vacations.
However, if a plaintiff suffers a consequential non-pecuniary loss, such as a personal
injury, and the defendant was also in breach of a contractual expectation, the
measure of the suffering is not merely on the extent of the suffering caused by the
personal injury, but also on the value of the benefit not obtained. In assessing
damages, as outlined in Milner v Carnival, the courts must consider the value of the
lost expected benefit, a pecuniary loss, combined with the extent of any
consequential non-pecuniary suffering incurred by the plaintiff. Any statutory scale
used for the assessment of personal injury damages may provide guidance to a sum

89

of damages for disappointment and distress however such comparison ought not to
be the sole consideration.

In assessing a claim for damages for disappointment and distress the courts ought to
be mindful of the actual ‘wrong’ that caused the loss and the kind of loss that the
claimant seeks compensation, to then determine the correct measure and assessment
of damages. Additionally, plaintiffs must ensure they plead their case on the breach
of the contractual expectation, rather than a breach of a duty of care. Plaintiffs should
also be aware that on a breach of contract they might also have a right to a remedy
under the Australian Consumer Law. The CLA limits awards of damages for personal
injuries. The Act should not apply to limit damages for a breach of contract, unless
the plaintiff suffers an actual personal injury and the claim for damages is for the
pain and suffering incurred due to that injury only. This thesis concludes that Insight
Vacations is not an authoritative case on the application of the CLA to limit an award
of contractual damages for disappointment and distress and should not have been
applied in Louw. To apply legislation that impedes on a contractual entitlement to a
head of damages goes against the doctrinal principles of compensatory damages in
contract law.
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